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CURRENT TOPICS. 





A decision of some interest to the traveling 
public was made in the New York Supreme 
Court last month in Thorpe v. N. Y. C.& 
H. R. R. R., 1 Rep. 464. The plaintiff took 
a regular passenger train of defendant, to 
which was attached a Wagner Drawing-room 
car. The train was in charge of a conductor. 
The Wagner car was in charge of a porter 
employed by Wagner, subject to approval of 
defendant. The plaintiff passed through the 
ordinary cars of the train and found no va- 
cant seat, and then took a seat in the Wagner 
car. The porter, after the train was in mo- 
tion, demanded twenty-five cents extra fare 
for a seat in that car, which was refused, 
plaintiff saying he would go into the other 
cars as soon as there were vacant seats, and 
declined to leave while the cars were in motion. 
The porter used violent and threatening lan- 
guage, and finally attacked plaintiff and in- 
jured him. The jury found for plaintiff in 
$1,000. On appeal this judgment was affirmed. 
The court in its opinion decided the following 
points: Even if the plaintiff had been a 
trespasser in the Wagner car, the porter could 
not remove him from the car in a dangerous 
and unsafe manner, or use excessive force. 
Rounds v. R. R., 64 N. Y. 129. If the porter 
had been the defendant’s servant, no reasona- 
ble doubt could exist as to its liability under 
the facts proved. Rounds v. R. R., ante; 
Cosgrove v. Ogden, 49 N. Y. 255; Jackson v. 
R. R., 47 N. Y. 274. The arrangement be- 
tween defendant and Wagner was private and 
personal. When the Wagner car was put into 
the train, it became a part of defendant’s 
train—was under the control of its conductor 
—was in his care and custody. The defend- 
ant, and not Wagner, ran the train. The 
Wagner cars were run for the joint account 
and interest of Wagner and defendant. The 
defendant was liable for the acts of the porter of 
the Wagner car to the same extent as if he had 
been hired- by, and was in the immediate em- 
ployment of defendant. R. R. v. Barron, 5 
Wall. 104; Kennedy v. R. R., 62 Ill. 395; 7 
Am. Ry. Cases, 346; R. R. v. Winans, 17 
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How. 30; R. R. v. Brown, 17 Wall. 445-451 ; 
1 Redf. Law Rys., c. 22, § 1; R. R. v. Mayes, 
49 Ga. 355, The plaintiff was on defendant’s 
train. He was entitled to a seat. It was cor- 
rect to refuse to charge that it was plaintiff ’s 
duty to ask the conductor for a seat before 
passing into the Wagner car. The defendant’s 
proposition is that plaintiff should have asked 
for a seat when there was none to his knowl- 
edge vacant, and that the failure to do this 
made plaintiff a trespasser in going into the 
the Wagner car. But he was wrongfully there 
only when he refused upon demand to pay the 
extra fare, and unreasonably declined to leave 
the car. 





In the English Court of Appeals, in the 
case of Moore v. Hall, 26 W. R. 401, decided 
last month, it was held that in an action for 
obstruction of light, the jury may be directed 
to take into consideration in assessing dam- 
ages the fact that the use to which the plain- - 
tiff’s premises are put may reasonably be ex- 
pected to be altered in the future to a use for 
which they will require the whole flow of 
light to which they are entitled. Manisry, J., 
said: ‘‘If aman has a prescriptive right to 
light for certain windows, he loses none of his 
right by enlarging those windows; he still has 
a right to the same flow of light, and it mat- 
ters not to what use he may put it. The jury may 
therefore contemplate his requiring his pre- 
scriptive flow_of light for other purposes than 
those for which he at present uses it. By using 
the same flow of light to a greater extent the ser- 
vice of the servient tenement is not increased 
or diminished. On this point see the observa- 
tions of Lord Justice Mellish in Aynsley v. 
Glover, 23 W. R. 147.’’ Cocksurn, C. J.: 
‘*The measure of damages has nothing to do 
with the use to which the premises are being 
put at the time. Let us take a practical case. 
Suppose a man builds a house and opens 
windows, the owner of a tenement against 
which he is gaining a prescriptive right to 
light does not consider for what purpose 
the light is being or will be used; nor when 
the right is gained does he consider it. Mar- 
tin v. Goble, 1 Camp. 320, was decided ona 
wrong principle. If you change the use of 
the light from a superior to an inferior use, 
say from a mansion toa factory, it can not be 
said that, because in the second use you re- 
quires less light than formerly, the owner 
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of the servient tenement will have any pow- 
er to obstruct your light to the extent of 
the difference between the light formerly-and 
now required for the progress of the building. 
The true measure of damages is the diminu- 
tion in value of the premises. How can that 
be ascertained? The rooms which are now 
used as bedrooms may, in a very short time, 
be required for some other purpose for which 
they will want all the light which had, previ- 
ously to the erection of defendant’s building, 
flowed in. In estimating damages, the jury 
may fairly take into consideration whether the 
house will probably be continued to be used 
in the same way, or whether there is a 
reasonable probability that in the hands of 
either its present or future owner it may be 
used in some other way. If this was 
not. so, we should have a varying rule 
and continual actions.’”’ In Martin v. Go- 
ble, 1 Camp. 320, referred to and dissented 
from by the Chief Justice, it was said: 
** It was not enough that the windows were to 
a certain degree darkened by this wall, which 
the defendant had erected on his own ground. 
The house was entitled to the degree of light 
necessary for a malt-house, not for a dwelling- 
house. The converting it from the one into 
the other could not affect the rights of the 
owners of the adjoining ground. No man 
could, by any act of his, suddenly impose a 
new restriction upon his neighbor. This house 
had for twenty years enjoyed light sufficient 
for a malt-house, and up to this extent and no 
farther, the plaintiffs could still require that 
light should be admitted to it. The question, 
therefore, was whether if it still remained in the 
condition of a malt-house, a proper degree of 
light for the purpose of making malt was now 
prevented from entering it, by reason of the 
wall which the defendant had erected.’’ 





In Cow v. McLaughlin, 1 Cal. Leg. Rec. 42, 
by the terms of the contract sued on, the 
plaintiff was to receive $900,000 for furnish- 
ing materials and performing certain work, 
which sum was to be paid in installments. 
After about four-ninths of the work had been 
done, the defendant failed and refused to pay 
an installment when it fell due. Thereupon 
the plaintiff abandoned the work and brought 
suit upon the contract, alleging that the de- 
fendant had prevented the completion of the 





contract. The Supreme Court of California 
held that mere failure or refusal to pay an in- 
stallment, as it becomes due, does not amount 
to prevention; and, therefore, does not au- 
thorize the party. to abandon the work and 
recover the benefit he would have received had 
he fully performed. The fact that defendant 
failed to make such payments, ‘‘ well know- 


.ing that plaintiff had to rely on the money 


received from him,’’ does not change the re- 
sult. In Withers v. Reynolds, 2 Barn. and 
Ad. 882, Patterson, J., said: ‘‘If the 
plaintiff had merely failed to pay for any par- 
ticular load, that of itself, might not have 
been an excuse to defendant for delivering no 
more straw; but the plaintiff here expressly 
refused to pay for the loads as delivered.’’ 
This case was commented on in Franklin v- 
Miller, 4 Ad.and Ell. 599. Coleridge, J., 
there said: ‘‘In Withers v. Reynolds, each 
load of straw was to be paid on delivery.’ 
‘* When the plaintiff said that he would not pay 
for his loads on delivery, that was a total fail- 
ure, and defendant was no longer bound to 
deliver.’’ See note to Cutter v. Powell, 2 
Smith’s Leading Cases. In Masterton v. 
Mayor of Brooklyn, 7 Hill, 64, 65, the 
plaintiffs having continued tofurnish marble, 
as required by his contract, up to a certain 
date, the defendants suspended operations 
upon the building, and refused to receive any 
more materials of the plaintiffs, though the 
latter were ready and offered to perform. 
Canal Company v. Gordon, 6 Wall, 561, 
construes a statute of California in respect to 
mechanics’ liens, and holds that where a con- 
tract is to complete a structure, with agree- 
ments for installment payments, a failure to 
make a payment at the time specified justifies 
an abandonment of the work, and entitles the 
contractor to receive a reasonable compensation 
for the work actually done. In Hale v. Trout, 
35 Cal., 242, there was prevention, or total 
refusal. Sawyer, J., said: ‘*There was not 
merely a neglect of payment, but plaintiffs 
were notified by the defendants that they 
should treat the contract as at an end, and 
would receive no more lumber under it.’’ In 
Cort v. Ambergate Railway Company, Lang- 
dell’s Seleet Cases, 970, Lord Campbell said: 
*¢On the whole, we think we are justified on 
principle, and without trenching on any former 
decision, in holding that when there is an ex- 
ecutory contract for the manufacture and 
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supply of goods from time to time, to be paid 
for after delivery, if the purchaser, having 
accepted and paid for a portion of the goods, 
gives notice to the vendor not to manufacture 
any more, as he has no occasion for them, and 
will not accept or pay for them, the vendor 
having been desirous and able to complete the 
contract, he may, without manufacturing and 
tendering the rest of the goods, maintain an 
action against the purchaser for breach of the 
contract.’’ See also Jones v. Barkley, 2 
Doug. 684; Ripley v. McClure, 4 Ex., 344. 
eS 
THE DISTINCTION BETWEEN INVENTION 
AND MECHANICAL SKILL. 

In order to obtain a patent for an article, it 
is necessary not only that the article shall be 
new, but that the production of it shall require 
invention. In examining the ever-varying 
facts of the different vases, it has been found 
difficult to determine whether there has been 
an exercise of invention or not. Invention is 
defined to be the contrivance of that which did 
not before exist, and in the sense of the patent 
law it consists in the creation of something 
new by an operation of the intellect. There 
is just where the difficulty lies. How can any 
one enter into the mind of him who produces 
something new, and determine whether or not 
the production of it required a mental effort? 
For the purpose of facilitating such an inquiry, 
a distinction has been drawn between inventive 
genius and constructive skill. Invention be- 
gins where construction ceases. But this dis- 
tinction merely changes without removing the 
difficulty ; for the questions that next arise are: 
What is constructive skill? Whose skill shall 
be taken as the test? These questions have 
been answered by reference to the skill of an 
ordinary mechanic, versed in the art to which 
the article pertains. Whatever such a person 
could do is deemed constructive skill; any- 
thing beyond that is invention. This distine- 
tion will be made more clear by a reference to 
the cases in which it has been applied. 

In Hotchkiss v. Greenwood, 11 How. 248, 
the alleged invention consisted in fastening 
clay knobs to a shank in acertain way. It was 
shown that metallic knobs had been previously 
fastened to shanks in the same way. The jury 
had been instructed that the patent was 
void, if no more ingenuity or skill were re- 
quired to construct the knob in this way, than 
that possessed by an ordinary mechanic ac- 





quainted with the business. This was held to 
be correct, inasmuch as ‘‘ there was an absence 
of that degree of skill and ingenuity which 
constitute essential elements of every inven- 
tion; in other words, the improvement is the 
work of the skillful mechanic, not that of the 
inventor.’’ 

In Stimpson v. Woodman, 10 Wall. 117, s. 
c. 3 Fish. 98, the alleged invention consisted in 
producing a pebbled or boarded grain or finish 
upon leather, by subjecting it to the pressure 
of a short revolving cylinder or roller of 
steel or other metal, haying the required 
design or figure engraved upon its periphery. 
The circuit court had refused to instruct the 
jury that the patent was void if they found 
that before the plaintiff's, a machine was 
known and in use similar to his, except that 
the surface of the roller was smooth, and that 
figured rollers were known and used in 
other machines for the same purpose. This 
was held to be an error, and it was said: ‘* The 
engraving or stamping of the figure upon the 
surface of the smooth roller, or the substitu- 
tion of the old figured roller for the purpose, 
required no invention; the change with the 
existing knowledge in the art involved simply 
mechanical skill, which is not patentable.’’ 

In Phillips v. Page, 24 How. 164, it is 
said: ‘* Nor does the enlargement of the or- 
ganization of the machine, compared with the 
old one, afford any ground in the sense of the 
patent law fora patent. This is done every 
day by the ordinary mechanic in making a 
working machine from a patent model.’’ In 
Dunbar v. Myers, 94 U. S. 187, the alleged 
invention consisted in two deflecting plates, 
one being placed on each side of a circular 
saw. The proof showed that one deflecting 
plate for this same purpose was well known 
and in public use long before the application 
for a patent. The court, holding the patent to be 
void, said: ‘* Grant that two such plates are, 
in certain cases, better than one used alone, 
still the question arises whether it involves 
any invention to add the second plate to a 
machine already constructed with one plate. 
Beyond doubt, every operator who had used 
a machine having one deflecting plate knew 
full well what the function was that the de- 
flecting plate was designed to accomplish, 
and the reasons for placing it at the side of 
the saw are obvious to the understanding of 
every one who ever witnessed the operations 


. 
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of a circular saw. Ordinary mechanics know 
how to use bolts, rivets and screws, and it is 
obvious that any one knowing how to use 
such devices would know how to arrange a 
deflecting plate at one side of a circular saw, 
which had such a device properly arranged on 
the other side.’’ 

In Ransom v. New York, 1 Fish. 252, the 
court laid down the rule in the following 
Janguage: ‘‘ If, with the knowledge that the 
public then had it required no invention but 
simply the ordinary skill and ingenuity of the 
mechanic to produce this combination—in 
other words, if the inventive faculty was not 
at work at all, and was not needed to pro- 
duce this alleged invention, then the patent 
would be void.’’ 

In Larrabee v. Cortlan, 3 Fish. s. c. 
Taney 180, the alleged invention consisted in 
a combination of a movable reservoir with a 
jet bath. It was proved that a shower bath, 
with a fixed reservoir and a fixed jet bath 
connected with it, and also a movable reser- 
voir without a jet bath were known and in 
use before the patentee’s improvement was 
made. The court instructed the jury that ‘‘if 
a mechanic of ordinary skill, and acquainted 
with such business, with the old improvement 
before him, could have attached the jet bath 
to the movable reservoir in a manner that 
would produce the same result with that 
adopted by the plaintiff, then the improvement 
he claims to have invented is not pat- 
entable. In Haselden v. Ogden, 3 Fish. 378, 
the alleged invention consisted in a combi- 
nation of a perforated pipe, a pointed end 
constructed as a drill, and a common pump. 
It was proved that pipes with pointed ends, 
united with pumps, had been previously used. 
The court, in instructing the jury, said: ‘* It 
is also for you to say whether the patent in 
question is for such an article as requires and 
demands for its production the genius of an 
inventor as distinguished from the ordinary 
skill of a mechanic. If it might have been 
produced by the latter only, the patent would 
not be valid.’’ 

In Needham v. Washburn, 7 O. G. 649, 
the alleged invention consisted in introducing 
the molten iron in the manufacture of car 
wheels into the mold through a series of open- 
ings at the rim of the wheel, just inside the 
tire. It was proved that previously the mol- 
ten iron had been poured in at the center of the 





mold. The court said: ‘‘ Changes of the kind 
are nothing more than common knowledge 
and experience would suggest, and every 
workman, whether skilled or not, would know 
how to apply the suggestion.’’ 

From this examination of the cases it will 
also be seen that whether an article requires 
invention or not is a question of fact, and in an 
action at law is always left to the jury. The - 
evidence to disprove invention generally con- 
sists of prior discoveries, and inferences are 
drawn from these. The opinions of experts 
are also competent. O. F. B. 








OPTION CONTRACTS— WAGERING CON- 
TRACTS. 





BIGELOW, ADMX. v. BENEDICT. 





Court of Appeals of New York, June Term, 1877. 


Hon. SANFORD E, CHURCH, Chief Justice. 
“Wo. F. ALLEN, 
‘¢ CHARLES ANDREWS, 
s* ROBERT EARL, 
ss CHARLES F. FOLGER, 
s* CHARLES A. RAPALLO, 
“6 THEODORE MILLER, 


Associate Justices. 


The defendant, in consideration of $250, acknowl- 
edged to have been paid by one B, agreed to receive 
from B, at any time within six months from the date 
of the contract, $2,500 in gold coin, and to pay him 
therefor in current funds at the rate of $195 in cur- 
rency for every $100 in coin. The contract declared 
that B did not contract to deliver the coin, but paid 
the $250 for the privilege of delivering it or not at his 
option. Held, that the contract was not void on the 
ground of being a wagering contract. 


ANDREWS, J., delivered the opinion of the court: 


By the terms of the contract set out in the com- 
plaint, the defendant, in consideration of two hun- 
dred and fifty dollars, acknowledged to have been 
paid him by Merrett C. Bigelow, agreed to receive 
from Bigelow, at any time within six months from 
the date of the contract, two thousand, five hun- 
dred dollars in gold coin of the United States, and 
to pay him therefor in good current funds, at the 
rate of one hundred and ninety-five dollars in 
currency for every one hundred dollars in coin, 
and the contract expressly declares that Bigelow 
does not contract to deliver the coin, but pays the 
two hundred and fifty dollars for the privilege of 
delivering it or not, at his option. 

The validity of this contract is assailed on the 
ground that it is a wager, and therefore void. 

The case was tried by a judge without a jury, 
and the judge found that the contract was nota 
bet or wager, and directed judgment for the plain- 
tiff. 

There is no evidence of what took place between 
the parties to the contract at the time it was made, 
outside of the contract itself, nor are any circum- 
stances proved tending to show the intent of the 
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parties to be different from that appearing upen 
the face of the instrument. It does not appear 
that there had been prior dealings between them 
of a similar kind, or that either of them had 
bought or sold gold on speculation, or received or 
paid differences on the purchase and sale of stocks 
or gold. The breach of the contract was shown, 
and the plaintiff was entitled to recover the dam- 
ages sustained, unless the contract on its face is a 
wagering contract in violation of the statute, 1 
R. S. 662, § 8. 

In construing a contract, that construction is to 
be preferred which will support it, rather than one 
which will avoid it. 

“It isa general rule,’ says Lord Coke, ‘ that 
wheresoever the words of a deed or of the parties 
without deed, may have a double intendment, and 
the one standeth with law and right, and the 
other is wrongful and against law, the intendment 
that standeth with the law, shall be taken.’’ Co. Litt. 
42,183. Applying this well settled rule ot construc- 
tion to the contract in question, we are to consider 
whether it necessarily imports a gambling trans- 
action. By this. contract the defendant bound 
himself to take the gold if delivered within the 
time specified at the price named, and he ran the 
hazard of loss in case the market price of the gold 
should be more than ten per cent. less at the 
time specified for the delivery, than the price he 
agreed to pay. This hazard he was willing to as- 
sume for the consideration paid by the other party. 
The seller paid the two hundred and fifty dollars 
for the right to deliver it, and he could in no event 
lose any thing beyond that sum, for he assumed 
no obligation to the defendant, and he might gain 
by a fall in the market. That there was an ele- 
ment of hazard in the contract is plain. But the 
same hazard is incurred in every optional contract 
for the sale of any marketable commodity, where, 
for a consideration paid, one of the parties binds 
himself to sell or receive the property at a future 
time, at a specified price, at the election of the 
other. 

Mercantile contracts of this character are not in- 
frequent, and they are consistent with a bona Jide 
intention on the part of both parties to perform 
them. The vendor of goods may expect to pro- 
duce or acquire them in time for a future delivery, 
and while wishing to make a market for them, is 
unwilling to enter into an absolute obligation to 
deliver, and therefore bargains for an option, 
which, while it relieves him from liability, assures 
him of a sale in case he is able to deliver; and the 
purchaser may, in the same way, guard himself 
against loss beyond the consideration paid for the 
option, in case of his inability to take the goods. 
There is no inherent vice in such a contract. Dis- 
brough v. Neilson, 3 Johns. Cas. 81; Stanton v. 
Small, 2 Sand. 240; R. R. Co. v. Dane, 43 N. Y. 240; 
Brown v. Hall,5 Lans. 180. Contracts of this kind 
may be mere disguises for gambling, and where an 
optional contract for the sale of property is made, 
and there is no intention on the one side to sell or 
deliver the property, or on the other to buy or take 
it, but merely that the differences should be paid 
according to the fluctuation in market values, the 
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contract would be a wager within the statutes. 
Seizewood v. Blane, 73 Eng. C. L. 525; Rourke v. 
Street, 34 Eng. L. & E. 219; Cassard v. Hinman, 1 
Bos. 207; Matter of P. K. Chandler, 13 Am. L. R. 
(N. 8.) 310. 

An executory contract for the sale of stocks or 
goods at a fixed price is valid, although the vendor 
neither owns them nor has them in possession 
when the contract is made. Hibblewhite v. Mc- 
Neornie, 5 M. & W. 442. 

If such a contract relates to a marketable com- 
modity, the purchaser risks the chance of depreci- 
ation in market value between the execution of the 
contract and the time of the delivery, and the 
vendor loses the opportunity of selling them at a 
higher price if the market advances; but this haz- 
ard isin no sense a wager, if the transaction is 
bona Jide, and it will be presumed to be so until the 
contrary appears. The form of a contract of sale 
may be resorted to as a mére cover for betting on 
the future price of the commodity agreed to be 
sold; and if this is the real meaning of the trans- 
action, and no actual sale or purchase is intended, 
the contract is illegal and will not be enforced. 
But the illegality is matter of defense, and must 
be established by proof and found by the jury. 

The circumstances relied upon to show that the 
contract in question was a wager, are: First, that 
it was a contract for the sale of gold, and second, 
that it was optional on the part of the seller. But 
these facts alone do not authorize the inference 
sought to be deduced from them. Contracts for 
the sale of gold are not prohibited by law, and 
their validity has been frequently recognized by 
this court. Cook v. Davis, 53 N. Y. 318; Cameron 
v. Durkheim, 55 Id. 425; Peabody v. Speyers, 56 
Id. 230. It may be bought and sold, like any other 
commodity. It is true that contracts for the pur- 
chase and sale of gold are a convenient cover for 
gambling transactions. The frequent fluctuations 
in the value of gold; the opportunities for combi- 
nations to affect the market; the ability to ascer- 
tain its market value on any day or hour of the 
day, make time sales of gold a means often resorted 
to for speculation and gambling. There may bea 
suspicion, when a time contract to sell gold op- 
tional on one side is shown, that it was made as a 
wager or bet upon the price of gold when the con- 
tract matures, but this is not sufficient to establish 
the illegal intention. 

The fact that the contract was a seller’s option, 
is not necessarily: inconsistent with the fact that 
the seller owned the gold at the time of making the 
contract; and if he did not then have the gold, it 
might well be that he was entitled, under some ex- 
isting contract, to receive it within the time given 
by the option to deliver it, and took the option in 
view of the contingency that his contract might 
not be performed. 

If the contract in question was a mere device to 
evade the statute, it was, as has been said, illegal, 
but the question here is, does the contract on its 
face disclose an illegal transaction, and we are of 
opinion that it does not, and that the defense of 
illegality was not established. The exception to 
the finding that the defendant was, at the time 








326 THE CENTRAL LAW JOURNAL. 








the contract was made, engaged in business as a 
private banker and was purchasing gold coin to 
hold, in the view we have taken becomes imma- 
terial. The burden was upon the defendant to 
show the illegality of the contract, and this he did 
not do. The judgment in the action of Benedict 
& Doty against Bigelow, was not a bar to this 
action. It did not, so far as the record discloses, 
determine any issue as to the consideration or re- 
scission of the contract in question, and the dam- 
ages for the breach were not available as a coun- 
terclaim in that action. No other questions are 
presented by the exceptions. 

The judgment should be affirmed. All concur. 
FOLGER, J., absent. 


— 
——_ 


FIRE INSURANCE —VALUE OF PROPERTY 
—WISCONSIN STATUTE. 








REILLY v. FRANKLIN INSURANCE CO. 





Supreme Court of Wisconsin, April 3, 1878. 


Hon. E. G. RYAN, Chief Justice. 


‘6 ORSAMUS COLE ‘ . 
“ Wm. P. Lyon, ’ } Associate Justices. 


1. FIRE INSURANCE—VALUE OF PROPERTY—CON- 
STRUCTION OF STATUTE.— Ch. 347 of 1874 provides 
that where real property in this state, insured against 
fire shall be totally destroyed by fire without criminal 
fault of the assured, the amount of insurance written 
in the policy “‘ shall be taken and deemed to be the 
true value of the property at the time of such loss, and 
the amount of loss sustained” and the measure of 
damages. He/d, that, in an action upon a policy is- 
sued since the statute took effect, ina case coming 
within its terms, the amount of insurance written inthe 
policy is conclusive as tothe amount of the damages 
(if any) for which the insurer is liable by reason of 
the loss. 

2. AS THE STATUTE RESTS UPON GROUNDS OF 
PUBLIC POLICY, the conclusive effect of the amount 
of insurance written in the policy upon the measure of 
damages is not altered by a stipulation in the same in- 
strument that the damage should be established “ ac- 
cording to the true aad actual cash marketable value” 
of the property when the loss happened. 


Finch & Barber, for appellant; H. B. Jackson, 
for appellee. 


Corz, J., delivered the opinion of the court: 

The material part of the answer to be con- 
sidered on the demurrer is the allegation that the 
policy provided that, in case of fire, the loss or 
damage should be established according to the 
time and actual cash marketable value of the 
property when the loss happened, and that the 
true and actual cash marketable value of the prop- 
erty, at the time of the fire, was less than the 
amount of insurance on the property. It is claim- 
ed that this shows a partial defense to the action. 
The insured building was a brick hotel, which was 
wholly destroyed. The policy was issued after 
chapter 347, laws of 1874 took effect, and the case 
therefore necessarily involves a construction of 
that statute and its application to the answer. 
The act of 1874 is entitled “An act to regulate 
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insurance companies,” and provides that in all 
cases where an individual or company authorized 
by the laws of this state, to take risks, issue 
policies, and transact the business of insur- 
ance in this state, shall insure or issue a pol- 
icy of insurance against loss by fire upon the 
real property of any individual, or corporation, in 
this state, and the property so insured shall be 
wholly destroyed, without criminal fault on the 
part of the assured, the amount of insurance 
written in the policy ‘‘ shall be taken and deemed 
the true value of the property at the time of such 
loss, and the amount of the loss sustained by the 
individual or corporation in whose favor the said 
policy was issued, and such amount shall be taken 
and deemed the measure of damages.” 

The words of this statute are neither obscure, 
doubtful nor ambiguous as to their meaning, and 
they therefore afford but little room for interpre- 
tation. In clear and precise terms they make, in 
case of total loss of real property, without crim- 
inal fault of the assured, the amount of insurance 
written in the policy, the value of the property at 
the time of loss, and that amount is fixed as the 
measure of damages. It is analogous to a valued 
policy, only here the statute peremptorily declares 
what shall be deemed to be the real value of the 
property at the time of loss, and what sum shall 
be paid as indemnity. And as the intention of 
the legislature is obvious, the statute clearly pre- 
scribing that the amount of insurance written in 
the policy shall be deemed the true value of the 
property at the time of loss it results that the 
above allegation is bad and shows no defense. 
For, if the statute is to have effect as enacted, 
nothing is left open in the case to proof. ‘+ The 
true and actual cash marketable value of the prop- 
erty ” at the time it was destroyed is not a matter 
to be inquired into as the amount of insurance 
written in the policy determines the amount of 
loss and fixes the extent of the recovery. The in- 
genious counsel for the defendant insisted that the 
statute intends, and should be construed as only to 
mean, that the amount of insurance written in the 
policy shall be prima facie the value of the. prop- 
erty, so, in case of total loss, to place the onus of 
proving the real value upon the insurer iustead of 
the insured. But this construction seems quite 
inadmissable in view of the language which ex- 
pressly declares that the amount of insurance 
written in the policy shall be taken and deemed 
the “ measure of damages.” 

It will be seen that the statute adopts the amount. 
of insurance written in the policy as the rule of 
damages, or amount of compensation, leaving no 
question open as to what in fact was the real value 
of the property destroyed. The manifest policy 
of the statute 1s to prevent over insurance and to. 
guard, as far as possible, against carelessness and 
every inducement to destroy property in order to 
procure the insurance upon it. When property is 
insured above its value, a strong temptation is 
presented ‘o an unscrupulous and dishonest owner 
either to intentionally burn it, or not guard and 
protect it as he ought. Not sharing in the risk, 
with the insurer, it is for his advantage that it be 
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destroyed, and it often is destroyed, with other 
property, when it would not have been but for the 
fact of such excessive insurance. And irsurance 
companies too, actuated by motives of gain or in- 
cited by sharp competition in business, take risks, 
frequently, recklessly and for amounts in excess 
of the real value of the property insured, which 
they would be less likely to do, if compelled to 
pay the amount of insurance written in their pol- 
icies. It is evident it was to prevent these evils 
and guard against these mischiefs that the statute 
was enacted. Its policy seems to be wise and 
wholesome, but if it were not, it is not the province 
of the court to emasculate the law by any nice or 
forced construction of its language. As it stands 
it clearly makes the amount of insurance written 
in the policy the measure of the value of the 
property and the rule of damages. And as the 
meaning and intent of the statute are clear, effect 
must be given to it, certainly as regards the class 
of property. The measure of damages, therefore, 
being fixed by the statute the company had no 
right to show that the assured sustained a less 
loss than the amount written in the policy. 

But the counsel further contends that, by reason 
of the stipulation in the policy, the statute does 
not apply and can not govern as to the extent of 
the defendant’s liability. It is said the parties 
were abundantly able to contract for themselves, 
could restrict or change the rule provided by the 
statute, and that the assured did expressly waive 
that rule by agreeing that the loss should be es- 
tablished according to the time and actual cash 
marketable value of the property when destroyed. 
We have no doubt that the statute applies to the 
policy, and so far as there is any conflict or incon- 
sistency between it and the provisions of the policy 
the statute must control. A strictly analogous 
question was presented to the United States Cir- 
cuit Court, for the western district of Missouri, 
in White v. Conn. Mut. Life Ins. Co. 5 
Cent. L. J. 485 and it was so ruled. In that 
case it was held that an act of the legislature of 
Missouri, in respect to policies of life insurance, 
extended to all policies delivered after the act took 
effect, and that when the provisions of the act 
were in conflict with the stipulations of the policy, 
the act controlled. The opinion is by Dillon, J., 
who, among other things, says: ‘* We are of the 
opinion that policies issued and delivered in Mis- 
souri, after that act took effect, fall within its pro- 
tective operation; and as to such policies the act 
is to be treated as if incorporated therein; cer- 
tainly, unless there is an express provision in the 
policy to the covtrary, if it be competent, indeed, 
to insert such a provision. Our attention has been 
called toa late decision of the Court of Appeals of 
Kentucky, in which a conclusion is reached that 
seems to be in conflict with the view above ex- 
pressed. Farmer’s, ete., Ins. Co. v. Carry, 10 Ch. 
L. N. 43.°" We have carefully examined the de- 
cision of the court of Kentucky, to which Judge 
Dillon refers, and like him fail to be convinced by 
its reasoning, and can not adopt the doctrine there 
laid down. For it seems to us that the decision 
defeats the very policy and purpose of the statute, 





and we are therefore unwilling to follow it. See 
Emmery v. Piscataqua F. & M. Ins, Co., 52 Maine 
322, and Chamberlain v. Ins. Co.,55 N. H. 249. 
We have already said that the legislature seemed 
to have enacted the law of 1874 to prevent or do 
away with, as far as possible, the great evils and 
mischiefs arising from over insurance. Conse- 
quently, on grounds of public policy, and in order 
to accomplish that end, it was provided that the 
amount of insurance written in the policy should 
be conclusive as to the value of real property de- 
stroyed. 

Now the law is well settled that when a statute 
is founded upon public policy, a party can not 
waive its provisions even by express contract. 
“The contracts of private persons can not alter a 
rule established on grounds of public policy.” 
Emmery vy. Piscataqua, F. & M. Ins. Co. supra; 
Sedgwick on Cons. of Stat. and Cons. Law, page 
70. The law of 1874 must be regarded as though 
writ:en in the policy itself, and the stipulation 
that the loss shall be established according to the 
actual cash marketable value of the property when 
destroyed, being in conflict with the rule of dam- 
ages prescribed by the statute, must fall. The 
counsel argued that the same rule obtained here 
as in cases where common carriers have restricted 
their common law liability by special agreement. 
But the cases are not analagous for very obvious 
reasons. When the owner, in consideration of 
paying a less rate, agrees to relieve the carrier 
from his liability as insurer of the property, no 
principles of public policy may be violated. But 
suppose he should contract to exempt the carrier 
from liability for gross negligence? It would not 
be difficult to find respectable decisions which 
would condemn such a contract, as unreasonab‘e 
and contrary to publie policy. 

It will be noticed that the statute relates solely 
to insurance upon real property, which the parties 
can see and fix a value upon when the insurance 
is effected. If companies exercise the care which 
it is for the public interest they should use in 
making the valuation, there would be no danger 
of excessive insurance. 

We are referred to some cases in Massachusetts, 
bearing upon the question under consideration, 
but, as we do not rest our decision upon them, we 
will only remark that they hold for example, that 
when the policy states the amount insured is 
three-fourths of the value of the property, as 
stated by the applicant, the valuation thus agreed 
upon by the parties is conclusive in the absence of 
fraud. Luce v. Dorchester Ins. Co., 195 Mass. 207; 
Brown v. Quincy Ins, Co., Id. 396. 

The order sustaining the demurrer to the ans- 
wer is affirmed and cause remanded for further 
proceedings. 


_ 
———_— 





In an English Court lately a plaintiff, a female servant, 
complained that her master, a clergyman, had called her a 
“villain.” The reverend gentleman pleaded that that was 
the ancient appellation of a servant, and that he had used 
itin that s.nse. The judge decided that it was never the 
appellation of a servant but of a tenant who held by the 
ancient tenure of villainage now abolished, and also that a 
female tenant was called a “ nief.” 
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DOMESTIC JUDGMENTS — IMPEACHMENT 
OF SERVICE OF SUMMONS AND OFFICER’S 
RETURN. 





MASTIN v. DUNCAN ET AL. 





Supreme Court of Kansas, January Term, 1878. 


Hon. ALBERT Al. HORTON, Chief Justice. 
“ > ——— i Associate Justices. 
In AN ACTION in the nature of ejectment, it was 
shown that tte plaintiff's title was founded upon a 
sheriff’s deed made in pursuance of a sheriff’s sale on 
an execution issued by the clerk of the district court 
on a transcript of a judgment of a justice of the peace 
filed in said clerk’s office, which judgment was ren- 
dered on default against Jane Hicks Brown, the then 
owner of the land in controversy, on a constable’s re- 
turn of service of summons, which return was in the 
following words, to wit: ‘“‘Executed on the 15th, 
December, 1860, by leaving a certified copy at the usu- 
al place of residence of the within named defendant, 
Jane Hicks Brown. H. H. Sawyer, Const.’”? The 
court below permitted the defendant to impeach said 
deed, judgment and constable’s return by showing that 
the said return was false, that the said Jane Hicks 
Brown was not at the time a resident of Kansas, that 
she had no residence in Kansas, and was not herself in 
Kansas, but that at that time, and for along time before 
and afterwards, she resided and was herself personally 
in the Indian Territory. Held, that the court in this did 
not commit error. 


In error from Wyandette county. 

VALENTINE, J., delivered the opinion of the 
court: 

This was an action in the nature of eject- 
ment. The plaintiff in error, who was plaintiff 
below, claims title to the land in controversy, 
under a sheriff ’s deed, purporting to convey such 
land from one Jane Hicks Brown, the judgment 
debtor, to one of the persons under whom the 
plaintiff claims. The defendants in error, who 
were defendants below, claim title under a deed 
executed by said Jane Hicks Brown herself. The 
main question in the case is whether said sheriffs 
deed is valid or not. But involved in this ques- 
tion are these other questions: Can a constable’s 
return of service on an original summons in a jus- 
tice’s court, and all subsequent proceedings 
founded thereon, including a sheriff’s deed, be 
impeached in an action in the nature of ejectment 
by evidence alivnde, showing said constable’s re- 
turn to be false, and showing that the defendant, 
in the justice’s court, never in fact had any notice 
of the pendency of the suit in such court? 

It appears from the record in this case that, on 
December 15th, 1860, one S. P. Bartlett commenced 
an action in a justice’s court, in Wyandotte county, 
Kansas, on two promissory notes against said Jane 
Hicks Brown. A summons was duly issued by 
the justice and delivered to H. H. Sawyer, con- 
stable. Afterwards the constable returned the 
same with the following endorsement thereon, 
to wit: ‘* Executed on the 15th Dec., 1860, by 
leaving a certified copy at the usual place of res- 
idence of the within named defendant, Jane Hicks 
Brown. H. H. Sawyer, constable.”” Jane Hicks 





Brown made no appearance in the justice’s court; 
and, therefore, at the proper time, the justice 
rendered judgment against her by default for 
$38.85 and costs. Afterwards, a transcript of this 
judgment was duly filed in the district court, exe- 
cution was issued thereon, said land was sold under 
the same, the sale was duly confirmed by the district 
court, the sheriff then, on March 25, 1865, executed 
a deed for the land to the purchaser, which deed was 
duly recorded February 1, 1866, the purchaser 
took possession of the land under his deed, and he 
and those holding under him continued to hold the 
possession thereof until in 1871, when B. H. Ter- 
telling the then holder of said land under said 
sheriff’s deed, having mortgaged the land to 
the plaintiff in this case, and having become a 
bankrupt, abandoned the land, and Barzilla Gray, 
the holder of the adverse title, took possession 
thereof. The land was sold under the bankruptcy 
proceedings against Tertelling, and Mastin, the 
plaintiff in this action, became the purchaser for 
the purpose of obtaining payment of his said mort- 
gage. He received his deed from the assignee in 
bankruptcy on August 30, 1872. Now if said 
sheriff’s deed is valid, then the land in contro- 
versy belongs to the plaintiff, John J. Mastin; but 
if it is not valid then the land belongs to the de- 
fendant, Barzilla Gray, and the whole question 
depends upon the validity or invalidity of said 
constable’s return. It also appears from the re- 
cord in this case that Jane Hicks (that was her 
maiden name) was a Wyandotte Indian woman. 
In the spring of 1860, she resided in Wyandotte 
county, Kansas, with a Wyandotte Indian man by 
the name of Leander Brown. Whether they were 
married or not is not shown. During that spring 
they had a misunderstanding and Jane Hicks left 
Brown and went to the Indian Territory to reside. 
Afterwards Brown married another woman, with 
whom he lived for seven years, but in 1869 he 
commenced to live with Jane Hicks again. Jane 
Hicks remained in the Indian Territory during the 
whole of the remainder of the year 1860, after she 
first went there, and she had no residence in Kan- 


! sas after the spring of 1860. Therefore the return 


of the constable, that he served said summons on 
the 15th of December, 1860, ‘‘ by leaving a certi- 
fied copy at the usual place of residence” of said 
Jane Hicks, cannot be true. He probably left’ 
the copy at the residence of said Leander Brown, 
but whether he did or not is not shown by the 
record, 

We now come to the question whether said con-> 
stable’s return, and the subsequent proceedings 
founded thereon including the sheriff ’s deed, can 
be impeached in this action by evidence aliunde. 

A sheriff’s deed founded on a void judgment is 
of course void. North v. Moore, 8 Kas. 143; 
Shields v. Miller, 9 Kas. 390. A judgment rend- 
ered without jurisdiction is void. Butcher v. 
Bank, 2 Kas. 70. Anda personal judgment, rend- 
ered without notice to the defendant, is rendered 
without jurisdiction, and is consequently void. 
Case v. Hannahs, 2 Kas. 490, 496; K.P. Rly. Co. 
v. Streeter, 8 Kas. 133. This far we think all the 
authorities agree. A sheriff’s return of service of 
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original process may in a direct proceeding and 
before judgment be impeached so far as such re- 
turn states facts which do not come within the 
personal knowledge of the sheriff himself; such 
facts, for instance, as where “the usual place of 
residence ”’ of the the defendent is located. Bond 
v. Wilson, 8 Kas. 228. This proposition is denied 
in Missouri. Hallowell v. Page, 24 Mo. 590. In 
many cases such a return may be impeached for 
falsity, even after judgment is rendered thereon; 
and the judgment itself may be declared void. 
Knowles v. Gaslight &c., Co., 19 Wall. 59; Carelton 
v. Bickford, 13 Gray, 591; Norwood v. Cobb, 15 
Texas, 500; same case, 34 Texas, 551. And probably 
in all cases such a return may be impeached in a di- 
rect proceeding to perpetually enjoin the judg- 
ment founded on such return, because of the fal- 
sity of such return. Chambers v. Bridge Co., 16 
Kas. 270; Earle v. McVeigh, 91 U.S. 503; 3 Cent. 
L. J. 689. This proposition is also disputed; and 
particularly in Nebraska it is disputed. Johnson 
v. Jones, 2 Neb. 126. Though in the Nebraska 
case it was really not necessary for the court to 
decide the question. 

A judgment void for want of notice may be set 
aside at any time, even after the lapse of more 
than three years, on a motion made therefor by 
the defendant. Foreman vy. Carter, 9 Kas. 674. 
And this may be done in some cases even where it 
requires extrinsic evidence to show that the judg- 
ment was rendered without notice and without 
jurisdiction. Hanson v. Walcott, 19 Kas. 245. 
Where the record itself shows that the judgment 
was rendered without notice and without jurisdic- 
tion, all the courts unite in holding that the judg- 
ment is void, and may be impeached anywhere, 
and collaterally as well as directly. Where the 
record is silent on the subject, a majority of the 
courts hold that the record may be impeached col- 
laterally as well as directly, and by extrinsic as 
well as internal evidence. And a great majority 
of the courts hold that a judgment from another 
state may be impeached for want of jurisdiction 
collaterally as well as directly, and by extrinsic 


evidence as well as by the record itself. Litowich | 


v. Litowich, 19 Kas., and cases there cited. But the 
difficult question to determine arises when it is 
attempted to impeach a domestic judgment col- 
laterally, and by extrinsic evidence. There are 
authorities which hold that it can not be done. 
Hahn vy. Kelley 34 Cal. 391; McDonald vy. 
Leewright, 31 Mo. 29; Callen vy. Ellison, 13 
Ohio St. 446; Johnson y,. Jones, 2 Neb. 126; 
Wilcox v. Kassick, 2 Mich. 165; Granger v. Clark, 
22 Me. 128; Cook v. Darling, 18 Pick. 393; Fin- 
neran v. Leonard, 7 Allen, 54: Lightsey v. Harris, 
20 Ala. 409; Coit v. Haven, 30 Conn, 190. While 
there are other authorities which hold that it may 
be done. Ferguson v. Crawford, decided by the 
New York Court of Appeals, September 18, 1877, 
4 Law and Eq. Rep. 682; Adams v. Saratoga & 
Wash. R. R. Co., 10 N. Y. 328, 332 et seq; Bolton 
v. Jacks, 6 Robert. N. Y. 166, 198; Porter v. 
Bronson, 29 How. Pr. 292; Tebbetts v. Tilton, 31 
N. H. (11 Frost) 273; Sanborn v. Fellows, 22 N. 
H. (2 Frost) 273, 288, 289. And there are many 





authorities which tend to uphold the doctrine 
that any judgment rendered without jurisdiction 
may be impeached in any proceeding; and that in 
doing so, any thing contained in the record, (of 
which such judgment forms a part) purporting to 
give or to prove jurisdiction, such asthe recital of a 
sheriff’s return or service of summons, or a service 
by publication, or any constructive service, or any 
appearance by attorney, or a finding by the court 
of such service, notice or appearance, may be im- 
peached and contradicted by any evidence, ex- 
trinsic as well as intrinsic, and may be shown to 
be untrue and false. Elliott v. Piersoll, 1 Pet. 328, 
340; Hickey v. Stewart,3 How. 750; Shelton v. 
Tiffin, 6 How. 163; Williamson v. Berry, 8 How. 
495, 540; Webster v. Reid, 11 How. 437, 460; 
Thompson v. Whitman, 18 Wall. 457: Knowles v. 
Gaslight, &c.,Co.,19 Wall. 58; Earle v. McVeigh, 
91 U. 8S. 503, 3 Cent. L. J. 689; Borden v. Fitch, 
15 Johns. 121, 141; Latham v. Edgerton, 9 Cow. 
227; Starbuck, v. Murray, 5 Wend. 148. 156; 
Shumway v. Stillman, 6 Wend. 448, 453; Dobson v. 
Pearce, 12 N. Y. 164; Kerr v. Kerr, 41 N. Y. 272; 
Rape v. Heaton, 9 Wis. 328, 332 e¢ seq; Pollard v. 
Wagner, 13 Wis. 569, 576; Russell v. Perry, 14 N. 
H. 152; Norwood v. Cobb, 15 Tex. 500, and same 
case 24 Tex. 551; Hovan v. Wahrenberger, 9 Tex. 
313; Price v. Ward, 25 N. J. L. (1 Dutch) 225; 
Carleton v. Bickford, 13 Gray, 591; Aldrich v. Kin- 
ney, 4 Conn. 380; Miller v. Handy, 40 Tl. 448; 
Cooper v. Sunderland, 3 Ia. 114, 127; Pollard vy. 
Baldwin, 22 Ia. 328. 

The decisions upon the question which we are 
now discussing are conflicting and contradictory, 
and of ccurse they can not all be good law. The 
case of Hahn v. Kelley, ante, is disapproved in the 
case of Galpin v. Page, 3 Sawyer, 94, 106 e¢ seq. 
(This last decision following that of Galpin vy. 
Page, 18 Wall. 350.) The case of McDonald v. 
Leewright, «née, is decided upon the sole ground 
that a sheriff ’s return can not be impeached in any 
case, except in an action against the sheriff for a 
false return, which ground, as we have already 
seen, is wholly untenable in Kansas. The case of 
Callen vy. Ellison, ante, seems to enunciate the doc- 
trine that a judgment rendered u jon an appear- 
ance by an attorney, can not be impeached in a 
collateral proceeding by showing that such attor- 
ney had no authority to make any such appear- 
ance. The decision in the case last mentioned 
may, perhaps, not go quite to this extent. [If it 
does not, then it is not applicable to this case; but 
if it does, then it -will be found to be in conflict 
with the following decisions heretofore cited, to- 
wit: Shelton v. Tiffin; Starbuck v. Murray; Shum- 
way Y. Stillman; Kerr v. Kerr; Price v. Ward, and 
Aldrich v. Kinney. See, also, Bodurtha v. Good- 
rich, 3 Gray, 508. 

The decision in the case of Johnson v. Jones, 
ante, relating to the impeachment of judgments 
for want of jurisdiction, is but little more than dic- 
tum, and very bad dictum too. The case would 
have been decided in precisely the same way that 
it was decided, even if such decision had not been 
made. ‘The effect of this decision, or rather dic - 
tum, is as follows: Where a judgment is rendered 
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against a person who has never had any notice 
either of the action or of the judgment, he must, 
nevertheless, take notice thereof within the time 
*- previded by law for appeal, review, rehearing, or 
impeachment by writ of error,” and resort to such 
remedy, or he will be forever remediless. It is his 
own fault if he does not ascertain within such time 
that such judgment was rendered against him. He 
has no right to remain ignorant of the rendition of 
such judgment, and consequently to remain quiet 
and inactive. He has no right to wait until he re- 
ceives actual notice of the judgment, by an attempt 
being made to enforce it against him; and if he 
does so wait, he can not then maintain an action to 
have the judgment declared void, or to perpetually 
enjoin its enforcement. 

‘The case of Wilcox v. Kassick, ante, was an action 
of debt on a judgment from a sister state. The 
record upon its face showed jurisdiction, and the 
judgment appeared to be valid, and the court in 
that case held that such judgment could not be 
impeached for want of jurisdiction. There are 
other cases holding the same thing which we have 
not cited. They so hold upon the theory that a 
judgment from a sister state is justas good asa 
domestic judgment, and that a domestic judgment 
could not be so impeached. The theory thata 
judgment from a sister state is entitled to the same 
faith and credit asa domestic judgment, is unques- 
tionably correct. It is sustained by all the author- 
ities, from the decision in the case of Mills v. Dur- 
yee, 7 Cranch 481, down to the present day. And 
of course, if a domestic judgment can not be ‘im- 
peached collaterally and by extrinsic evidence, a 
judgment from a sister state can not be so im- 
peached. But the authority is now overwhelming 
that a judgment from a sister state may be so im- 
peached. See cases cited in case of Litowich v. 
Litowich, ante. And hence the decision in the case 
of Wilcox v. Kassick, ante, can not be considered 
as very high authority for the doctrine that a do- 
mestic judgment can not be impeached. 

The cases of Granger v. Clark and Cook v. Dar- 
ling, ante, do not seem to have received much con- 
sideration from the courts that decided them, and 
the decision in the case of Finneran v. Leonard, 
ante, is founded on that in the case of Cook v. Dar- 
ling. The case of Cook v. Darling makes a dis- 
tinction between the records of courts of superior 
jurisdiction and courts of inferior jurisdiction— 
holding that a judgment of an inferior court may 
be impeached collaterally for want of jurisdiction, 
while a judgment of a superior court can not be so 
impeached. The judgment sought to be impeached 
in the case at bar is a judgment of a court of infe- 
rior jurisdiction. The case of Lightsey v. Harris, 
ante, is very much like the case of McDonald v. 
Leewright, ante. The case of Coit v. Haven, ante, 
is like the case of Cook v. Darling, ante, in making 
a distinction between courts of superior and infe- 
rior jurisdiction. 

Severai of the cases cited as showing that judg- 
ments may be impeached collaterally for want of 
jurisdiction, are open to objections as to their exact 
applicability to the case at bar. But still it will be 
found in all of them that either the decision of the 





court itself, or the language of the judge in deliv- 
ering the opinion of the court is applicable. Of 
course, all decisions made by state courts concern- 
ing the impeachment of domestic judgments col- 
laterally and by extrinsic evidence, are exactly ap-. 
plicable to the present case, unless such decisions 
are controlled by local statutes. AlSo all decisions 
made by federal courts, in cases commenced in the 
same state in which the judgments sought to be so 
impeached were rendered, are clearly applicable. 
(This ineludes the decisions in the cases of Elliott 
v. Piersoll; Hickey v. Stewart; Shelton v. Tiffin; 
Williamson v. Berry, and Webster v. Reid, cited, 
ante). If this case had been commenced in the 
federal courts instead of in the state courts, as it 
was, the federal courts would undoubtedly have 
allowed the said judgment against said Jane Hicks 
Brown to be impeached. We also think that all 
decisions of state courts allowing judgments from 
other states to be impeached collaterally and by 
extrinsic evidence, are applicable to this case. It 
is now settled beyond all controversy that judg- 
ments from sister states, wherever they can be 
used, are entitled to the same faith and credit as 
domestic judgments. Thatis, although an execu- 
tion can not be issued upon them directly, nor are 
they liens upon real estate directly, yet when they 
are sought to be used as evidence, or as the founda- 
tion for other actions, they are entitled to the same 
faith and credit as domestic judgments. Now, as 
nearly all courts hold that judgments from sister 
states may be impeached collaterally for want of 
jurisdiction and by extrinsic evidence, it is substan- 
tially a holding that domestic judgments may also 
be impeached unrer like circumstances. Proceed- 
ings instituted for the purpose of destroying, im- 
puiring or modifying the force or effect of a judg- 
ment for all cases, such as proceedings to reverse, 
vacate, set aside, declare void, suspend, modify or 
perpetually enjoin a judgment, are direct proceed- 
ings. Buta proceeding instituted for some other 
purpose, and in which the question of the force or 
effect of the judgment arises only incidentally, is 
a collateral proceeding. A judgment rendered 
with jurisdiction can never be impeached in a col- 
lateral proceeding. But a judgment rendered with- 
out jurisdiction may. In fact, a judgment rendered 
without jurisdiction is no judgment atall. A judg- 
ment can not be rendered against any person until 
he has had his day in court, and until he has had 
an opportunity to be heard. To say that the record 
of a judgment can conclusively prove that any 
person was a party to the action in which it 
was rendered, and then to say that the judgment 
is conclusively valid because he was a party, is to 
reason illogically. It is begging the question. It 
is reasoning in a circle. That is, the judgment 
proves that he was a party, and being a party, 
proves the validity of the judgment. There was 
no finding in this case by the court rendering the 
judgment thatsaid Jane Hicks Brown was served 
with notice, or that she was in fact a party to the 
suit; but even a finding to that effect could not 
make any difference, for a court can not make a 
finding against a person until after the court has 
obtained jurisdiction of such person. 
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In an action in the nature of ejectment, such 
as the present action is, the validity of a judg- 
ment under which either party claims title, is just 
as much in issue as the validity of any judgment 
in any actioncan be. But there is this difference: 
In the most of actions, where the validity of a 
judgment is put in issue, the pleadings must 
specifically show the issue. But in ejectment this 
is not necesary. Inejectment all that is necessary 
for the plaintiff to do is to allege in his pleading 
“that he has a legal or equitable estate ’* in the 
land iv controversy, describing the same, and that 
he ‘‘is entitled to the possession thereof; *’ while 
all that is necessary for the defendant to do is 
simply to deny the plaintiff's allegations. And 
then everything is in issue that will sustain either 
title or defeat either title, and each side is bound 
to take notice thereof. Everything is in issue as 
much as though it was set out in the pleadings in 
the most elaborate detail, and with the greatest 
circumstantial particularity. Probably no action 
except one to reverse, vacate, modify, suspend, or 
perpetually enjoin a judgment can be said to be 
a direct attack upon such judgment. And if not, 
then ejectment can not be a direct attack upon 
any judgment. But where the validity of a judg- 
ment is in issue in ejectment, the attaek upon the 
judgment is as direct as it can be in any other ac- 
tion, except an action to reverse, vacate, modify, 
suspend or perpetually enjoin the judgment, and 
the parties are in law and by the nature of the ac- 
tion bound to take notice of this attack just as 
much as they would be in any other action. 

The judgment of the court below will be 

AFFIRMED. 

Horton, C. J.; 

I concur in the foregoing opinion, but as the 
question is one of very grave importance, I wish 
to «dd that while it is not to be denied there are 
numerous decisions of most respectable courts 
sustaining another rule, in my judgment, the 
conflicting decisions are based upon insufficient 
and unsatisfactory reasons. The prior decisions of 
this court have settled the law in this state, to be 
that an officer’s return of service on original pro- 
cess may be impeached in a direct proceeding 
before and after judgment, where the return states 
facts, as in this case, which do not come within 
the personal knowledge of the officer. Bond v. 
Wilson, 8 Kas. 229; Chambers v. Bridge Manu- 
factory, 16 Kas. 270; Hanson v. Walcott, 19 Kas. 

The new question not involved is, whether this 
principle shall be applied in actions in the nature 
of ejectment, where the plaintiff seeks to sustain 
his title by a sheriff's deed based upon a judg- 
ment rendered by a justice of the peace on de- 
fault, when there kas been in fact, notwithstand- 
ing the return of the officer, no service of sum- 
mons, nor any waiver thereof. The ablest of the 
opinions, holding adverse views, concede they 
violate all principles of natural justice, but at- 
tempt to fortify their forced conclusions on the 
plea of public policy. Now, in this state, it is un- 
necessary for a plaintiff, in an action to recover 
the possession of real property, to allege how his 
estate or ownership is derived, and all he need 





do is to state and prove he has a legal or equitable 
estate in the property sued for. Likewise. the 
defendant can plead or set forth his defense in as 
general terms. He need only deny generally the 
plaintiffs title; without allegations or notice of 
fraud in the execution of the contract, deed or 
conveyance, on which the plaintiff relies. The de- 
fendant may offer evidence thereof under his an- 
swer, and surprise and successfully destroy the ti- 
tle. Even tax deeds, valid upon their face, may 
be attacked and impeached by evidence aliunde, 
without the pleadings pointing out any defect. 
In a word, under a general denial, we have al- 
ready held, that, in actions of this nature, the de- 
fendant may show, by any legal evidence which he 
may have, that he is the owner of the land in con- 
troversy. Hall v. Dodge, 19 Kas. If our code 
has authorized, upon pleadings of such general 
terms, evidence of so broad a quality to be pre- 
sented, I see no reason or policy to deny the right 
to impeach in such a suit a judgment of the char- 
acter that Bartlett obtained against Hicks before a 
justice in 1860. The fact that it is prima facie and 
presumptive evidence of its truth is a sufficient 
advantage to the plaintiff resting upon it, and the 
party affectcd thereby, having no notice by the 
pleadings that it would be used to sustain any is- 
sue, would be, it seems to me, more greatly pre- 
judiced by a denial of the right to controvert and 
disprove it, than the plaintiff would be if called 
upon to sustain the jurisdiction of the justice 
when that jurisdiction is attacked with the proof 
that Jane Hicks was not within the state at the 
time of the pretended service. I see no valid 
reason for placing a defendant under this disad- 
vantage against a judgment thus obtained. The 
fairness, the justice and the true policy is in favor 
of the right to impeach and annul the jadg- 
ment. 

Under the federal statutes, the plaintiff. being a 
citizen of another state, and the defendants, citizens 
of Kansas, either party could have removed the suit 
before trial to the United States Circuit Court for 
this district. If the defendants had taken advantage 
of this statute authorizing such removals, under the 
decisions of the federal courts it seems to be set- 
tled that the pretended judgment could have been 
successfully impeached by the defendants in that 
court. Thompson v. Whitman, 18 Wall. 457; 
Knowles v. The Gaslight and Coke Co., 19 Wall. 
58; Earle v. McVeigh, 1 Otto (U. 8.) 503; Shel- 
ton vy. Tiffin, 6 How. 163; Webster v. Reid, 11 
How. 437; Elliott v. Piersoll, 1 Pet. 328. See, 
also, Pennoyer v. Neff, Sup. Ct. of U. S., Feb. 
1878, 6 Cent. L. J. 252. 

If we now hold that the defendants can not ob- 
tain the same rights under our practice in our own 
courts, as in the federal courts held in the state, 
or if we remit the defendants to other modes of 
redress than awarded them in the district court, 
we deprive our own courts of some authority and 
power, and restrict their procedure upon grounds 
of policy unknown to federal practice. We would 
thus tend to swell the litigation in the federal 
courts, whose extensive and encroaching jurisdic- 
tion is already a subjec: of complaint with some 
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of the profession, and is viewed by many as peril- 
ing, not only the importance, but the existence 
of our state courts. In my view, not only do the 
principles of natural justice, but likewise the true 
principles of policy, considering the provisions of 
our civil code and the prior decisions of this 
court, sustain the opinion of my learned brother. 

BREWER, J.: 

I dissent from the views expressed by my 
brethren in this case. I think that as to all do- 
mestic judgments, where upon the face of the 
record everything is regular, the judgment ren- 
dered upon legal and sufficient service, it is con- 
clusive as against any collateral attack. Public 
policy requires that judicial proceedings appar- 
ently valid should be held valid as against 
every thing but a direct attack. Under the 
rule laid down by the court, a solemn judg- 
ment of any court, even a court of record and of 
general jurisdiction, may be blown to pieces by 
the testimony of a single interested witness in an 
action in which the pleadings give no notice of 
any question of the validity of the judgment. In 
any direct attack, the party claiming rights based 
upon the judgment has specific notice, and may 
prepare his testimony accordingly. In this very 
case, if the plaintiff had specific notice of the ob- 
jection to the validity of the judgment, he might 
perhaps have shown by many witnesses that the 
return of the constable was in fact true. My 
brother Valentine has fully referred to the author- 
ities and arguments, and I simply desire to cx- 
press my dissent to the conclusions reached by 
him. 








THE CITY OF ST. LOUIS GAS SUIT. 


The following is a carefully prepared analysis of the 
opinion delivered on the 16th inst. by the Court of Ap- 
peals, in the Gas ease. The opinion itself covers nearly 
a hundred pages of closely written manuscript. The 
following abstract not only gives the points decided, 
but follows closely the reasoning of the court on every 
point. 

The proceeding was a bill in equity to compel the 
St. Louis Gas-light Company to sell its property to the 
city, according to the terms of its charter. After the 
suit was begun in 1870, a tripartite agreement was en- 
tered into between the St. Louis Gas-light Company 
and the Laclede Gas Company, which had purchased 
from the St. Louis company its rights north of Wash- 
ington avenue, by which it was agreed, amongst other 
things, that this suit should be dismissed. The suit, 
however, was not dismissed, the mayor claiming that 
the tripartite agreement must, as to some of its provi- 
sions, be sanctioned by the legislature, and that it was 
not binding until some of its terms were so sanctioned. 
Such sanction was not obtained, and the city pressed 
its suit to judgment, and obtained a decree in the Cir- 
cuit Court, from which an appeal was taken to the 
Court of Appeals, which, in all respects, affirms the 
action of the Circuit Court. The other facts of the 
case sufficiently appear in the course of the opinion. 

THE City oF St. LOUIS, RESPONDENT, v. THE ST. 
Louis GAS-LIGHT COMPANY, APPELLANT. 

1, The charter of the St. Louis Gas-light Company is 
not only a charter but a law, and one of its main feat- 
ures was to benefit the city of St. Louis. The grant 


is in the nature of a monopoly to the gas-light com- 
pany, with a view to the public benefit. Such acts are 





to be liberally construed in favor of the public, and 
strictly against the grantee. The privileges secured to 
the public are of the essence of the consideration of such 
a grant. The courts will not enlarge by implication 
exclusive privileges in the nature of monopolies. 
Nothing passes from the public by implication. The 
existence of the gas-light company as a corporation is 
limited conditionally by its amended charter to twenty 
years from the first of January, 1840; and it is for the 
city to-say, in the manner prescribed by the act, 
whether the gas company shall have a longer dura- 
tion. The legislature, in the charter granted, has pro- 
vided for the purchase of the gas-works by the city, 
and has provided, in detail, what steps shall be taken 
to effect that purchase. This was done, apparently, to 
secure to the city its option of purchasing at the time 
named, and that there might be a formal act marking 
acceptance and fixing the city’s rights. Notonly are 
affirmative acts specified to signify acceptance, but also 
negative acts to signify refusal. The corporators and 
stockholders who accepted the charter, took subject to 
the rights secured by it to the city. If the city com- 
plied with the provisions of the act, the gas company is 
bound to appoint arbitrators to value the property, 
with a view to the sale. The gas company can not get 
an additional term of life by violating the law. There 
must be a sale and conveyance of the works under the 
law in twenty years, unless the city does not resolve to 
purchase, and does not give the proper notice to the 
gas company. It was not anticipated by the legislature 
that the city should at once pay the purchase-money in 
cash; by the nature of the case time must be required 
to raise it. The gas company having refused to ap- 
point arbitrators as required by law, the case never 
reached the point where any question could be raised 
as to payment. The company never admitted the right 
of the city to buy the works, and it did not put its re- 
fusal to sell on the ground that the city had not the 
means to pay. The charter was accepted in view of the 
fact that further legislation would be necessary to 
enable the city to raise the money to make the pur- 
chase. These means were, in fact, provided by the act 
of March 12, 1859. 

A proper system of lighting is essential to the effi- 
cient discharge of the duties implied in the possession 
of police power by a large municipal corporation. 
There is a direct connection between the powers and 
property of a gas company and the governmental 
functions of a municipal corporation, The grant of 
power to manufacture gas and hold gas-works in a 
city constitutes no contract; the interests are publie 
interests, and, except so far as the rights of third par- 
ties are concerned, such powers are subject to the leg- 
islative will. Public purposes may be recognized 
where the legislature sees fit to accomplish them 
through grants which might be conferred on individu- 
als or private companies. 

In the case at bar, the city, on the 28th of June, 1859, 
resolved to purchase the gas-works, and gave notice to 
the gas company next day. On the 25th of October, 
1860, the gas company gave notice that it refused to 
sell. The suit having been begun of the 21st of May, 
1870, was not barred by the statute, had the statute 
applied. But the statute does not apply, as it was not 
the intention of the legislature that the act passed em- 
bodying its policy and carrying out its schemes in re- 
gard to the St. Louis Gas-light Company and the city, 
should be affected by the general statute of limita- 
tions. The omission to sue did not give the gas com- 
pany a new lease of life, and the rights and franchise, 
which were vested at once in the city on the happening 
of the condition fixed by the legislature, had a legal 
existence, though not judicially ascertained. 

Had the gas company appointed arbitrators accord- 
ing to law, its franchise would have passed (apart 
from the contract of 1846), to the city, in 1860. It held 
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the franchise and property beyond that time only by 
violation of its agreement, and can not build up rights 
upon its own wrong. Ifa bill had been brought, after 
the refusal in 1860, to compel the appointment of arbi- 
trators, a court of equity must have enforced the law. 
The ordinary rule that the courts will not enforce an 
agreement to arbitrate, does not apply to the pres- 
ent case, where the law itself makes the remedy. If 
the contract of 1846 was void as the gas company con- 
tend, it does not follow, therefore, that the city could 
not maintain this action. 

2. By the terms of the contract of 1846, it was pro- 
vided that the city relinquished the right to purchase 
the gas-works in January, 1860; provided that, if the 
city should refuse to purchase in 1865, it should have 
the privilege of purchasing in 1870, and every five years 
thereafter. The contract refers to the charter, is unin- 
telligible without it, and is a graft uponit. If the con- 
tract of 1846 is void, the relinquishment of the right to 
purchase in 1860 amounts to nothing. If it is valid, the 
right to relinquish implies the power to provide other 
times of choice. But the power to extend the privi- 
lege does not imply the power to relinquish it. The 
conditions on which the power to relinquish in 1860 
were to be exercised did not exist in 1846; and the city 
of 1846 could not know what might be the wants of the 
city of 1860 Time may be made, but ordinarily is not, 
of the essence of a contract. The general intention, as 
gathered from the instrument, must determine this in 
each case. In the case at bar, it seems not to have been 
the legislative intent that time should be so essential 
that no later period for choice could be fixed by agree- 
ment of the parties. But, if time was of the essence 
of this contract, it was waived by the acts of the par- 
ties. The postponement was in favor of the gas com- 
pany. In 1860, the company insisted upon the delay 
afforded by the contract of 1846; and in 1870, when the 
city again desired to purchase, the gas company claimed 
that the contract of 1846, which gave that right, was 
void. It does not lie in the mouth of the gas company 
to say that the words of the act of incorporation are 
mandatory as to time. The stockholders, who now say 
the contract of 1846 was made without their consent, 
enjoyed the franchise for an additional ten years—to 
1870—under it. 

Any argument founded on the necessity of adhering 
to the times named in the act must be based upon the 
duty of the gas company to obey the command of the 
legislature. If the city is deprived of its choice, the 
essential purpose of the legislature, in regard to the 
privilege by the city, is defeated. The city was justi- 
fied in believing that, after getting the benefit of the 
contract of 1846, the gas company would allow to the 
city the privilege of purchasing in 1870, which that con- 
tract gives. On these grounds the gas company can 
not attack the contract of 1846. 

But it is also estopped to do so by its acts, since, by 
inducing the city to rely upon the contract of 1846, it 
prevented the city from obtaining a decree on the basis 
of the proceedings of 1859-60, which they otherwise 
might have had. The company can not, ina court of 
equity, put its present conduct, on which it now seeks 
to make out its defense, on a foundation inconsistent 
with that on which it has enjoyed its property since 1860, 

The city, believing that the gas company was adher- 
ing to the contract of 1846, could not, without bad 
faith, sue before 1870. The gas company, in December, 
1869, refused to appoint arbitrators or to sell. This 
suit was brought in May, 1870. In the eye of equity, 
the purchase was then made, the price fixed, the pur- 
chase-money held by the city as trustee for the gas 
company, and the legai title to the gas works held by 
the company, as trustee for the city. 

3. The tripartite agreement of 1873, between the St. 
Louis Gas company, the Laclede Gas Company and 
the city, is in contrast with the contract of 1846. The 





one carries out, the other violates the legislative will. 
The franchises uf the gas company did not belong to 
the gas company to sell, when the contract of 1873 was 
created. These franchises were the property of the 
state and passed to the city, as the property of the state, 
before 1873. The gas-works, also, in equity, already 
belonged to the city when the contract of 1873 was ex- 
ecuted. The city could not part with them under 
guise of dismissing a suit. The gas company, in mak- 
ing the contract of 1873, knew that it was dealing with 
one that had strictly limited power, and it took the 
risk of the question of authority being raised. The 
tripartite agreement recognizes and cancels the con- 
tract of 1846. According to the theory of the gas com- 
pany, the city could not purchase in 1859-60, because 
the contract of 1846 forbade; in 1870 it could not pur- 
chas2, because the contract of 1846 extending the time 
was void. Sothat, according to the gas company, the 
city never had two opportunities of choice separated 
by an interval of five years. If, then, the city had no 
two such opportunities, the tripartite agreement can- 
celing the contract of 1846, and preventing a choice 
under it, destroyed a privilege which was an essential 
part of the legislative scheme. 


A corporation can not bind itself not to exercise a part 
of the franchises committed to it by the state for pub- 
lic purposes. A contract ultra vires can not be the 
foundation of an action, or of a defense. The courts 
will not assist either party in obtaining a collateral ben- 
efit arising out of a contract ultra vires of a corpora- 
tion, and against the policy of the law. In a public 
trust, the selection implies personal confidence, and the 
St. Louis Gas-light Company could not sell to the La- 
clede Gas-light Company the exclusive right of selling 
gas north of Washington avenue, because that were a 
‘surrender of a part of its franchises. ‘The grantee of 
a franchise granted for public purposes can not sur- 
render a part of them to others without the consent of 
the state; and the pretense that such a surrender is 
the giving up of a monopoly is no excuse. Many of 
the advantages to the city by the contract of 1873 seem 
to be rather nominal than real; but this is immaterial. 
The fact that the city, as stockholder of the St. Louis 
Gas Company, received a proportion of the purchase- 
money paid by the Laclede under the tripartite agree- 
ment, is also immaterial. TheSt. Louis Gas Company 
had notice at the time that the city officers had no 
power to make the agreement of 1873. The contract 
carries evidence that both the gas companies, at the 
time, took the risk of want of power in the contracting 
parties as part of their bargain; and the two compan- 
ies intended to procure legislative sanction for the con- 
tract if they could, and toinsist that it was not needed, 
if they could not. And the suit of the city against 
the gas company, pending at the time of the agree- 
ment, was never dismissed, because it was understood 
that it was not to be abandoned until the tripartite con- 
tract was sanctioned by the legislature. 


The city was entitled to a decree. The cause was 
properly dismissed as, to the Laclede Company, and 
the St. Lcuis Company was properly charged with 
profits from January, 1870. The franchise under which 
the profits accrued was resumed by its owner, the 
state, on the Ist of January, 1870, and was the property 
of the city from that time, during the pleasure of the 
state. The gas company, with full knowledge of its 
legal obligations, chose to proceed with the manage- 
ment of this lucrative business, and to continue, after 
suit was brought, and after it holds the profits as a 
trustee for the real owner. There is no inconsistency 
in charging the St. Louis Gas Company with the pro- 
ceeds of the sale to the Laclede. This is not an afhrm- 
ance of that sale. The mere change of form in the 
property is unessential. “Equity considers the fund 
representing the portion of the property sold as still 
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a part of the unsold. property, and, like it, charged 
with the trust. 

Judgment affirmed. 
BAKEWELL, J., concurs. 
low, did not sit. 


Opinion by HayYpDEN, J. 
LEWIS, P. J., of counsel be- 








DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 
October Term, 1877. 


WHEN GOVERNMENT BOUND BY FRAUDULENT 
Acts oF Irs AGENTS.—When the money or property 
of an innocent person has gone into the coffers of the 
nation by means of a fraud to which its agent was a 
party, such money or property can not be held by the 
United States against the claim of the wronged or in- 
jured party. A firm had borrowed money, belonging 
to the government, from the cashier of its sub-treas- 
ury. In order to enable the cashier to cover up his vio- 
lation of duty, and in pursuance of an agreement, one 
of the firm procured a bank officer to purchase gold 
eertificates, which were to be deposited in the sub- 
treasury, to remain until the subsequent day. The 
bank officer did so,and a receipt for the certificates 
was given by the cashier to C, who indorsed it to the 
bank officer. The receipt entitled its owner to receive 
gold certificates for those deposited, or their equiva- 
Jent,on demand. The bank officer had no knowledge 
of the plan of the firm and the cashier, and the trans- 
action he entered into was a usual one. Held, that 
the government obtained no title to the certificates, 
but was liable to return their value to the bank.— 
United States v. State Nat. Bk. of Boston. Appeal 
from the Court of Claims. Opinion by Mr. Justice 
SwayNE. Judgment affirmed. Reported in full, 17 
Alb. L. J. 186. 


LiFE INSURANCE—CONDITIONS IN POLICY—REPRE- 
SENTATIONS MADE BY AGENT BEFORE POLICY ISSUED 
—EsToOPPEL.—1l. By anexpress condition of a policy the 
liability of the company was released upon the failure 
of the insured to pay the premium when it matured. 
Held, that the plaintiff could not overcome this condi- 
tion, by showing that the agent, who induced him to 
apply for the policy, represented to him, in answer toa 
suggestion that he might not be informed when to pay 
the premiums, that the company would notify him in 
season to pay them, and that he need not give himseif 
any uneasiness on that subject; that no such notifica- 
tion was given him before the maturity of the second 
premium, and for that reason he did not pay it at the 
time required. 2. All previous verbal arrangements were 
merged inthe written agreement. The understanding of 
the parties as to the amount of the insurance, the condi- 
tions upon which it should be payable, and the prem- 
ium to be paid was there expressed for the very pur- 
pose of avoiding any controversy or question respecting 
them. The entire engagement of the parties, with all 
the conditions upon which its fulfillment could be 
¢claimed, must be conclusively presumed to be there 
stated. If by inadvertence or mistake, provisions 
other than those intended were inserted, or stipulated 
provisions were omitted, the parties could have had 
recourse for a correetion of the agreement toa court 
of equity, which is competent to give al! needful relief 
in such cases. But until thus corrected the policy 
must be taken as expressing the final understanding 
of the insured, and of the insurance company. The 
previous representation of the agent could in no re- 
spect operate as an estoppel against the company. 
Apart from the circumstances that the policy sub- 
sequently issued alone expressed its contract, an es- 
toppel from the representations of 4 party can seldom 
arise, except where the representation relates toa mat- 
ter of fact; to a present or past state of things. Ifthe 





representation relates to some thing to be afterwards 
brought into existence, it will amount only to a decla- 
ration of intention or of opinion, Jiable to modification 
or abandonment upon a change of circumstances, of 
which neither party can have any certain knowledge. 
The only case in which a representation as to the fu- 
ture can be held to operate as an estoppel is where it 
relates to an intended abandonment of an existing 
right, and is made to influence others, and by which 
they have been induced to act. An estoppel can not 
arise from a promise as to future action with respect to 
aright to be acquired upon an agreement not yet made. 
White v. Ashton, 51 N. Y. 280; Bigelow on Estoppel, 
437-441; White v. Walker, 31 11]. 487; Faxton v. Fax- 
ton, 28 Mich. 159. Union Mut. Life Ins. Co. v. Mowry. 
In error to the Circuit Court of the United States for 
the District of Rhode Island. Opinion by Mr. Justice 
FIELD. Judgment reversed. 


erence ees 


ABSTRACT OF DECISIONS OF THE ST. 
LOUIS COURT OF APPEALS. 
[Filed April 9, 1878.] 
Hon. Epwarp A. LEwIs, Presiding Justice. 


© ROBERT A. BAKEWELL, 3 i . 
“ Cnas.S. HAYDEN, Associate Justices. 


APPEALS AND APPELLATE PROCEEDURE.—The 
appellate court will not review the action of the trial 
court in refusing to sustain a motion to set aside a 
judgment by default, when filed out of time; and, 
where the bill of exceptions states the grounds on 
which the judge refused to entertain the motion, and 
these grounds, us stated, are clearly insufficient and 
erroncous, this is a matter which the appellate court 
will not consider. It looks only at the action, not at 
the motives of the trial court. Affirmed. Opinion 
by BAKEWELL. J.—Zyermann v. Tamm. 

CRIMINAL EVIDENCE—CONSTRICTION OF STATUTE 
PERMITTING DEFENDANT TO TESTIFY IN HIS OWN 
BeuaL¥F.—Under the act of April 18, 1877 (Acts p. 356), 
rendering the defendant in a criminal case competent 
to testify, the defendant, if he offers himself as a wit- 
ness, is liable to cross-examination only in matters as 
to which he testifies. No fact affecting his credibility 
as a witness (except the fact that he is the defendaut 
on trial) which does not grow out of the examination 
in chief, can be shown on cross-examination. It is not 
competent to attack the character of the defendant 
when a witness under this act by asking him questions 
merely to discredit him as to collateral matters upon 
which he has not touched in his testimony in chief. 
The ancient exemption of a defendant in a criminal 
case from impeachment of his general character, is not 
to be overthrown by judicial interpretation of a doubt- 
ful statute. Reversed and remanded. Opinion by 
BAKEWELL, J.—State v. Rugan. Per Lewis, P. J.— 
Where a witness is cross-examined as to matters about 
which he has not testified iu chief, he is made, in a 
certain sense, a witness for the party thus cross- 
examining him, and there is no conflict between this 
doctrine and the rule in Missouri which admits in 
general a cross-examination upon the whole case. As 
the statute of 1877 provides that the defendant shall 
not be required to testify, except as a witness in his 
own behalf, the legislative intent would be violated by 
cross-examination of the person on trial upon matters 
about which he has not testified in chief. Per Hay- 
DEN, J.—The case should be reversed, because the 
course pursued towards the defendant, when on the 
stand, was improper on any interpretation of the law; 
but the construction placed upon the Jaw by the ma- 
jority of the court is not assented to. When a defend- 


ant in a criminal case volunteers as a witness, he ig 
subject to the ordinary rules applicable to all witnesses 
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in this State. The legislature has used no apt words 
to modify the general rule, and the courts can not 
wrest the words of the statute from their plain mean- 
ing to get rid of the supposed bad policy of the act. 
When the legislature declares that the accused shall 
not be incompetent to testify, it puts him in the gen- 
eral category of witnesses. The subsequent words of 
the act have not the qualifying sense attributed to them 
by the majority of the court; nor did the legislature 
intend in its second breath to destroy what it had 
created by its first. 2. Unless the witness can be ex- 
amined as to matters about which he has not testified 
in chief, there is no proper cross-examination. 3. 
When the prisoner avails himself of the statute he puts 
his general character in issue, and makes it a proper 
subject of evidence. 


RULES OF TRIAL COURT—NEGLIGENCE—C ONTRIB- 
UTORY NEGLIGENCE—EVIDENCE.—1l. The rules of 
the St. Louis circuit court, although adopted by gen- 
eral term, have no other or greater force than any other 
rules of court, and are subject to the ordinary disecre- 
tionary action of the judge at special term; and the 
appellate court will not review the discretion of the 
trial judge in permitting a bill of exceptions, filed 
within the time prescribed by law, to be filed and 
signed beyond the time limited by the rules of court. 
2. The fact that the jury, in a suit for damages, ar- 
rived at the measure of damages by dividing by twelve 
the sum total of the several amounts jotted down by 
each juror. is no ground for a new trial where the 
amount thus ascertained was then considered and 
freely assented to by eaci: juror. 3. The testimony of 
the jurors themselves, is not to be admitted to impeach 
their verdict. 4. What is, oris not, ordinary prudence 
as to the position to be assumed by a passenger ona 
street car sitting at an open window, can not be deter- 
mined by any arbitrary rule. It is not to be held negli- 
gence per se to expose the elbow to some extent from 
the window of such a car drawn by horse-power on a 
track laid through the streets of a city. 5. ‘The negli- 
gence of the plaintiff is unimportant if it is the remote 
condition of the accident sued for; the liability rests 
with the one who is the eflicient cause of the accident. 
6. In a suit for damages against a street railroad com- 
pany, alleged to have been caused by the negligence of 
the agents and servants of defendants, it is error to 
admit evidence, and give an instruction, as to the gen- 
eral condition of the track and the construction of the 
ears. If the accident is claimed to have occurred 
through the bad condition of the track, or the im- 
proper width of the cars, the pleadings should have 
been more specific. 7. Had the pleadings been 
amended in this respect, evidence of the condition of 
the track at another place and another time from the 
place and time of the accident would still be incompe- 
tent. 8. An instruction which tells the jury that if 
the elbow of plaintiff was outside the window of the 
car and the conductor did not warn him of his danger, 
and his arm was injured in consequence of the cars 
running too close together, they will find for plaintiff, 
is erroneous, because it takes from the jury the ques- 
tion as to whether the too close approach of the cars 
running on the parallel tracks was accident or negli- 
gence; and because there was no evidence that the con- 
ductor saw the position of plaintiff; and the conductor 
is not bound to watch that passengers keep their el- 
bows inside the windows. 9. Where the thing that 
causes the accident is under the management of the 
carrier, and the accident such as would not happen in 
the ordinary course, the accident, if unexplained, is 
reasonable evidence of negligence; but, where, from 
the character of the accident, it would not have hap- 
pened without undue exposure on the part of the pas- 
senger, the accident itself does not raise the presump- 





tion of negligence. 10. Where the character of a wit- 
ness is indirectly attacked in cross-exumination and 
by evidence of contradictory statements made by him, 
the party calling the witness may give evidence of his 
general good character. Reversed and remanded. 
Opinion by BAKEWELL, J.—Miller v. St. Louis R. R. 
Co. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
January Term, 1878. 





Hon. ALBERT H. HorTON, Chief Justice. 
“6D. 6M. VALENTINE, ) 
“ 6D. J. BREWER, f 


Usurtous INTEREST—INJUNCTION.—Where a per- 
son borrowing money agrees to pay usurious interest, 
and thereafter he pays the principal of the loan with 
legal interest, and does and pays all that either law or 
equity would require thathe should do or pay: Held, 
that equity will interfere, upon a proper application, 
to prevent the collection of the usurious interest. 
Affirmed. Opinion by VALENTINE, J. .All the justices 
concurring.— Waite v. Ballou. 


CONTRACT—TORT.—1. A person whose crops have 
been damaged by the cattle or stock of another, can 
not, in the absence of proof of the latter’s participa- 
tion in the trespass, or that he received some-benefit 
therefrom, or of a promise to pay forthe same, recover 
the price and value of the crops damaged, in an action 
of contract. In such a case the cause of action is one 
arising from tort, and not from contract. Reversed. 
Opinion by Horton, C. J. All the justices concurring. 
— Teghtmeyer v. Mongold. 

BOUNTIES FOR HreEDGES—REPEAL.— 1. Section 2 
of the aet to encourage the growing of hedges, ete., 
approved February 20, 1867, (laws of 1867, page 99, 
Gen. Stat., 495) was a statute providing merely for 
giving bounties for the encouragement of the growing 
and building of certain fences therein named, and no 
person could have such a vested right in such statute 
as to prevent its repeal. A person might havea vested 
right in a bounty already earned or accrued under 
such statute, but he could not have a vested right in 
anything further. 2. Said section 2 was amended by 
an act approved March 2, 1871, and taking effect March 
23, 1871. The amendment was made by re-enacting 
the whole section and incorporating the amendment 
therein. This new and amended section took the 
place of the original section, and the original section 
was, by virtue of section 16, article 2, of the constitu- 
tion, repealed. Opinion by VALENTINE, J. Reversed. 
All the Justices concurring.—Commrs. of Jefferson 
Co. v. Hudson. 


PROBATE COURT SALES—NOTICE—JURISDICTIONAL 
MATTERS.—1. Proceedings for the sale by an adminis- 
trator of the real estate of the decedent are not pro- 
ceedings in rem, but are, so far asthe heirs are con- 
cerned, adversary, and notice to them is jurisdictional. 
2. A general finding or recital in a judgment or order 
of a court of record of due service of process or no- 
tice is limited by and restricted to the process or no- 
tice, if any there be, actually found in the record, and 
the validity of the judgment or order will depend on 
the sufficiency of such process or notice and the ser- 
vice thereof. 3. Where the statute provides that no- 
tice shall be given in such form and manner as the 
court shall prescribe, no mere constructive notice will 
be sufficient unless made in the form and manner by 
the court prescribed. 4. Where notice can only be 
given inaform and manner to be prescribed by the 
court, and where the record contains an order pre- 
scribing such form and manner but the notice itself is 


Associate Justices. 
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lost or destroyed, it will be presumed that the only no- 
tice which was in fact given was one following the 
form and manner prescribed. Opinion by BREWER, 
J. Reversed. All the justices concurring.—Mickle v. 
Hicks. 


EXAMINATION OF WITNESS — INSTRUCTIONS.—1. 
The ordinary rule is that the cross-examination of a 
witness is limited to matters upon which he has been 
examined in chief; and this rule obtains whether the 
witness is present and examined at the trial, or his tes- 
timony is taken by deposition. Hence, where to im- 
peach one of plaintiff ’s witnesses, a deposition is offered 
in which the deponent testified to different statements 
made by such witness outside the court, and upon the 
objection of plaintiff the testimony in chief in said 
deposition as to such statements was excluded for luck 
of sufficient identification in time and place: Held, 
that it was error over such objection to permit the 
cross-examination of the deponent asto said statements 
te be read to the jury. 2. The court instructed the 
jury that to justify a verdict in favor of the plaintiff, 
the preponderance of testimony in his favor must be 
such “as clearly outweighs the evidence on the other 
side.”” Held, that such instruction was misleading, 
and in a doubtful case in which the verdict was returned 
for defendant, was error sufficient tocall for a reversal. 
Reversed. Opinion by BREWER, J. All the justices 
concurring.—Callison v. Smith. 


LiFe INSURANCE COMPANIES — INVESTMENTS — 
DEFENSE OF ULTRA VIRES. — 1. Under chapter 93, 
act of 1871, relating to the insurance department, a life 
insurance company, organized under the laws of Kan- 
sas, may purchase or invest its funds in notes secured 
by mortgages on unincumbered real estate, worth fifty 
per cent. more than the sum so loaned thereon; and 
may take a real estate mortgage concurrently with the 
Joan, in order tosecure it. 2. Where a life insurance 
company, organized under tbe laws of Missouri, 
brought its action to foreclose a real estate mortgage 
executed in this state by C, and made one W the 
holder of a subsequent mortgage, a defendant, and in 
its petition set forth a copy of the mortgage and the 
usual allegations in petitions of this character, and, 
also, stated that it was an incorporated life insurance 
company, duly incorporated under thelaws of Missouri; 
that it was duly authorized to transact business in the 
state of Kansas, and to loan money on real estate; that 
it had fully complied with the laws of the state of 
Kansas relating to foreign insurance companies, and 
was duly authorized to transact business in the county 
where the mortgaged premises were situated, and as 
tothe defendant W, further stated that said defend- 
ant had or claimed to have some interest in the mort- 
gaged premises which was subject and inferior to the 
lien of the plaintiff, and default was made by C and 
W filed an answer, unverified, setting up a subse- 
quent mortgage, and alleging that, prior to the execu- 
tion of the mortgage sued on, C was not indebted to 
the plaintiff, that the mortgage was not given to se- 
cure any pre-existing debt, that the plaintiff had no 
legal capacity to loan money and take mortgaged secu- 
rity therefor in this state. Held, that the answer was 
ne defense to the cause of action of the plaintiff. 3. 
In this case, if the defendant W wished to raise by his 
answer the question that the loaning of the money by 
the plaintiff to C on real estate security in this state 
was ultra vires and forbidden, he should have pleaded 
its charter, or the laws of the state where it was or- 
ganized, or both such charter and laws, and on the 
trial produced the same in evidence. Reversed. 
Opinion by Horton, C.J. Valentine, J., concurring. 
Brewer, J., not sitting —TZhe Life Association of 
America v. Cook. 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. Horack P. BIDDLE, Chief Justice. 
“ WILLIAM E. NIBLACK, 
¢ =6JAMES L. WORDEN, 

“ GEORGE V. HowK, 
‘* SAMUEL E. PERKINS, 


Associate Justices. 


DURESS—WHO CaN AVOID CONTRACT FOR.—A con- 
tract made under duress is not, strictly speaking, 
void, but only voidable, because it may be ratified and 
affirmed by the person upon whom the duress was 
practiced. The right to avoid a contract for duress is 
a personal privilege, and can be taken advantage of by 
none but the party himself. A ratification of such a 
contract may be inferred from lapse ef time. Opinion 
by PERKINS, J.—Shee v. McQuilkin. 


FRAUDULENT CHATTEL MORTGAGES. — Where a 
mortgage was given on a stock of goods, stipulating 
that the mortgagor should retain possession of the 
stock, * with the privilege of using the same”: Held, 
the language used necessarily implied that the mort- 
gagor should have the privilege of selling or disposing 
of the mortgaged stock, and, the mortgage not con- 
taining any stipulation that the mortgagor would apply 
the proceeds of the sales of the mortgaged stock to the 
payment of the mortgage debt, or the debt of any other 
creditor, such mortgage was void on its face as against 
the other creditors of the mortgagor. Herman on Chat. 
Mort. 238; 16 Ohio 547; 7 Ohio St. 218; 22 Wall. 513. 
Opinion by Howk, J.—Mobley et al. v. Letts. 


JUDGMENT FOR COSTs—PAYMENT TO CLERK.—1. 
The costs which a party recovers from his adversary are 
those which he incurs during the progress of a cause, 
and which he is supposed to pay as they accrue, and 
upon final judgment against his adversary he recovers 
them back. Practically, costs are seldom paid as they 
are made; but the party making them is liable to the 
person to whom they are due, who may cause them to 
be collected by fee bill. A judgment in favor of a 
party for costs is therefore as much his own property 
and under his own control as a judgment fordebt sued 
for. 2. The clerk of a court is not the agent ofa party 
owning a judgment rendered in that court to receive 
the money due on the judgment; is not authorized to 
do so unless empowered by statute, and payment to 
him will not discharge the judgment. Opinion by 
WORDEN, J.—Hays et al. v. Boyer. , 


PROMISSORY NOTE — PRINCPAL AND AGENT. — 
When a promissory note was given in payment for a 
sewing machine, and the note contained the following 
provision: ‘* No credits allowed on this note unless in- 
dorsed on the note at the time the payment is made,’’ 
and the maker of the note paid a part of it at the time 
to the agent of the principal, and afterwards paid the 
residue to the agent, taking his receipt in fall for the 
note. Held, that by accepting the note with the credit 
upon it, the principal adopted the act of the agent, and 
the payment to him of the balance due on the note, 
without any notice that his agency had been termin- 
ated, was a good payment, although the agent at the 
time had not the note in his possession. If the stip- 


ulation in the note that no credit should be allowed 
unless indorsed on it, had any validity at all, (which is 
doubtiul), it could not prevent the payment of the note 
in any ordinary business way, which would be good 
against the creditor. Opinion by BIDDLE, C. J.—Howe 
Machine Co. v. Simler. 














XUM 


THE CENTRAL LAW JOURNAL. 337 








ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


October Term, 1877. 


Hon. HoracE Gray, Chief Justice. 
“© ~=6JAMEsS D. COLT, 
“SETH AMES, 

s* Marcus Morton, 

6 WILLIAM C. ENDICOTT, 
‘¢ CHARLES DEVENS, Jr., 
“ 6OrTis P. LorD, 


Associate Justices. 


LEx Locr CONTRACTUS — EVIDENCE — LAW AND 
Fact.—1. In an action of tort for the illegal attach- 
ment and sale of plaintiff’s property, it appeared that 
the contract under which the plaintiff claimed to be 
the owner of the property described in his declaration, 
was executed, delivered, and recorded in Vermont; that 
the property was in that state at the time and afterward, 
and that it was there attached by the defendant. Held, 
that the rights of the parties are to be settled by the 
law of Vermont. 2. The books of reports of cases 
adjudged in the courts of another state of the United 
States are competent evidence of the law of that State. 
Gen. Sts. c. 131 § 64; Pen. & Ken. R. R. v. Bartlett, 12 
Gray 244; Cragin v. Lambkin, 9 Allen 595. 3. When 
the law of another state is in dispute, it is to be deter- 
mined as a question of fact by the court or jury trying 
the cause. Hazleton v. Valentine, 113 Mass. 472. 4. 
If the evidence has been conflicting, the finding of the 
court or jury is conclusive and can not be revised in 
this court, although the evidence has been reported. 
Sheffield v. Otis, 107 Mass. 282; Nichols v. Bucknam, 
117 Mass. 488. Opinion by ENDICOTT, J.—Ames v. 
McCamber. 


DOMICIL—EVASION OF TAXES—INTENTION—OFFER 
OF COMPROMISE — EVIDENCE. — 1. It is well settled 
that a man may change his habitancy or domicil from 
one town to another, merely because he wishes to 
diminish the amount of his taxes. The St. 1864, ¢. 172, 
does not prohibit such change of residence; it is the 
escaping taxation that is punished. Lyman v. Fisk, 17 
Pick. 281. 2. Upon the question of bona fides in the 
change of residence, the judge ruled that if the plaintiff 
did not leave H. in good faith, with a view of acquiring 
& domicil elsewhere, then his domicil would remain in 
that place; and the jury were instructed that the fact 
that he was not taxed in U., in which place he claimed 
to have acquired a domicil, and all his acts to prevent 
a disclosure or discovery of his residence there by the 
assessors of that town might be taken into considera- 
tion by them, as bearing on the good faith of plaintiff 
in removing from H. to tkat place: Held, that the 
ruling and instruction were sufficiently favorable to 
the plaintiff. 3. An offer of compremise, made to set- 
tle a pending controversy for the sake of peace, is not 
an admission of any collateral or independent fact. 
Gerrish v. French, 4 Pick. 374. 4. The rule which, 
under our practice, admits office copies of deeds to be put 
in evidence, does not apply to deeds which are presumed 
to be in the possession or control of the other party. 
Com. v. Emery, 2 Gray 80; Samuels v. Borrowscale, 
104 Mass. 209. Opinion by CoLt, J.—Draper v. Inhabs. 
of Hatfield. 

NEGLIGENCE — DECLARATION—CUMULATIVE REM- 
EpY.—1. A declaration alleged in substance that in 
October, 1874, the defendant corporation was manag- 
ing a railroad which crossed « certain highway at a 
grade, and had been accustomed and was bound to 
keep a flagman at the crossing to warn travelers on 
the highway of the approach of trains; that the plain- 
tiff was driving on the highway, and, because there 
was no flagman at the crossing, had no reason to sup- 
pose a train was coming, and therefore drove near to 
the crossing, with due care; that the defendant’s train 





crossed the highway with great speed and noise, and 
frightened the horses; that he jumped to hold them, 
but they ran over him and drew his wagon over him, 
and injured him, and that the defendant negligently 
omitted to give the signals of warning required by law, 
and did not use due care in running itstrain. The 
defendant demurred. Held, that the declaration was 
sufficient. It alleges, and the demurrer admits, that 
the accident resulted from the fright of the horses, 
caused by the negligence of defendants in not giving 
due warning of the approach of a train. This is 
enough, though it is not alleged, and is not the fact, 
that any collision occurred between the train and the 
plaintiff, his wagon, or horses, Norton v. East. R. R., 
113 Mass. 366; Prescott v. same, 113 Mass. 370. 2. 
When a new right is created by a statute which pro- 
vides a method by which the right may be enforced, 
the method thus provided is the only one which can 
be pursued; but when a statute merely gives a new 
remedy for enforcing a common law right, such new 
remedy is cumulative, unless by special enactment, or 
by implication, the common law remedy is excluded. 
Coffin v. Field, 7 Cush. 358; Brown vy. Casiles, 11 
Cush. 346. Opinion by SOULE, J.—Pollock v. Eastern 
R. R. Co. 

PLEA IN ABATEMENT—RULING—EVIDENCE.—1. An 
action was entered at the June term of the Superior 
Court, and in vacation thereafter separate answers to 
the merits were filed by the defendants, to-each of 
which was added an allegation that one V was a part- 
ner in the company, of which the defendants were 
sued as members, and should have been joined. The 
plaintiff filed a replication containing a general denial 
of the allegations in the answers, with a special denial 
that V was a partner, and joining issue with the 
defendants on that fact. After the case was opened to 
the jury, but before any evidence was offered, the 
plaintiff’s claimed that they were entitled to go to the 
jury on the issue as to V’s being a partner, and that, 
if the issue was found against the defendants, judg- 
ment thereon should be final. The defendants there- 
upon waived that part of their answers. The judge 
declined to rule in the plaintiff’s favor, and directed 
the trial to proceed. Held, that the question of V 
being a partner was a matter in abatement, and that, 
as an answer in abatement, it was not filed in season, 
and was improperly joined with an answer to the 
merits. Held, further, that the ruling of the judge, in 
substance, amounted to giving defendants leave either 
to amend their answers, by striking out the clause in 
question, or to answer over, under Gen. Sts. c. 129, § 
40, and was not open to exception. 2. To charge the 
defendants as members of a company, the character of 
the company, the mode of its formation, the nature of 
its business and the manner in which it was conducted 
must be taken into consideration, as giving significance 
to the acts and declarations of the parties. Opinion 
by Cot, J.— Machinists’ National Bank v. Dean. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 
October Term, 1877. 
Hon. T. A. SHERWOOD, Chief Justice. 
“ Wo. B. NAPTON, 
“ “"WaRWICK HouGa, 
“ FE. H. NORTON, 
“ ~6JOHN W. HENRY, 


Associate Justices. 


EXECUTIONS—PRACTICE.—Where an application to 
stay execution is made in open court, and not in va- 
cation, the 68 and 69 sections of the act relating to exe- 
cutions do not apply, and the petition, verified by af- 
fidavit, as required by section 67, is not essential. It 
may be by motion. Opinion by Houcu, J.—Heuring 
v. Williams. 
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REPLEVIN—AFFIDAVIT— AMENDMENT.—Where, in 
action begun before a justice under the statute in re- 
lation to the claim and delivery of personal property, 
plaintiff failed to aver that the property “had not been 
seize] un er any process,” etc., and amended the affi- 
davit in the circuit court, ‘tis held that the amend- 
ment could not be allowed. Opinion by HouGH, J.— 
Watkins v. Price. 

CaTTLE—TRESPASS—DAMAGES.—A land owner who 
leaves an abandoned well or water tank open upon his 
own land is not liable to the owner of cattle that may 
fall therein and be drowned. The browsing of cattle 
upon uninclosed lands is not a legal right; it is at 
most a license, and such cattle are technically tres- 
passers. Opinion by HouGn, J.—Hughes v. H. & 
St. Joe. R. R. 

CONSIDERATION CONTRACT. — Forbearance, or an 
agreement to forbear absolutely, or for a definite time, 
or for a reasonable time, is « good consideration for a 
promise to pay the debt of another, or for the promise 
of the debtor to pay additional interest. But a peti- 
tion which undertakes to set forth such a consideration 
must set it forth in precise and definite terms, and if 
the time of the forbearance is stated only generally 
and indefinitely, the petition is bad on demurrer, 4 
Maine, 387. Opinion by HouGu, J.—Glascock v. Glas- 
cock. 

LAND AND LAND TITLES—ACTION FOR FAILURE OF 
Trr_e.—Plaimiff bought and paid for and received 
deed for land of defendant, which was swamp land 
within the meaning of the act of Congress Sept. 28, 
1850. «nd had been sold by the county as such before 
plaintifi’s purchase. Plaintiff secured a re-conveyance 
and sued for receissiop and repayment of purchase- 
money, and obtained judgment. No actional or con- 
structive eviction being shown, the damage must have 
been nominal in an action for breach of covenant of 
seizure if it had been brought. There being no fraud 
or misrepresentation alleged, plaintiff must rely on the 
covenants in his deed. 1 Johns. Chy. 213; 2 Johns. 
Chy. 517; 5 Johns. Chy. 79; 1 Dana, 305. There can 
be no recission of an executed contract except upon 
actual fraud. 6 Johns. Rep. 543; 7 How. 159. Opin- 
ion by HouGu, J.—Hurt v. H. & St. Joe. R. R. 

TRUSTEE’s DKED—RECITALS—EXTINGUISHMENT OF 
TRUSTEE’s PowrER.—A deed made by a trustee (under 
a deed of trust), in which there is no provision that the 
recitals of his deed when made shall be prima facie 
evidence, is not admissible in evidence without proof 
of the execution of it, and proof of the truth of the 
recitals therein. 62 Mo. 130; 60 Mo. 386. An affidavit 
by the trustee is not evidence. Section 7 of the statute 
in rejation to advertisements does not apply; the 
trustee should have been called as a witness. It was 
competent for defendants to prove that the trustee’s 
power had been extinguished before the sale by the 
payment of the debt, and it was error to refuse such 
testimony. It was competent to prove that part of the 
property seized as appurtenant to the engine, mill, etc., 
was not part of it when the deed of trust was made, 
and it wus error to refuse the testimony to that pur- 
port. Opinion by HouGa, J.—Hancock v. Whybark. 
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QUERIES AND ANSWERS. 


[In response to many requests yey lawyers in all parts 
of the country, we have deci again the 
publication of questions of law tas to us by subseribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. ¢ , we shall depend, to a large extent, upon them 
to edit this column. Queries will be nambered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers.] 











QUERIES. 
22. PERSONALTY LIABLE TO EXECUTION FOR THE 





PURCHASE PRICE —CONSTRUCTION OF MISS I 
STATUTE.—The Missouri act of 1874, page 118, sec. 
1, under head of executions, reads as follows: “In 
ali cases of the sale of personal property, the same 
shall be subject to execution against the purchaser 
on a judgment for the purchase price thereof,and shall 
in no case be exempt from such judgment and execu- 
tion for the purchase price as between the vendor, his 
assignee, heir or legal representative, and purchaser.’” 
Now, was it the intention of the legislature to create a 
licen upon the personal property for the purchase price 
of the same, that would enable the vendor, or his as- 
signee, to follow the property into the bands of third 
parties that bought before judgment, but with knowl- 
edge that the purchase price was not paid? Or was it 
the intention of the legislature to carve out that much 
of the general exemption law and make the said prop- 
erty liable to execution for said purchase price only 
when found in the hands of the first vendee at the 
time of obtaining the judgment? H. & W. 





23. THE EXAMINATION OF ACCUSED PERSONS.—R 
killed E. Before E died he made an affidavit stating 
the facts, before a Justice of the Peace, which showed 
that the killing was murder. Upon the trial this affi- 
davit was offered in evidence as dying declarations, 
and excluded by the court. Upon the trial the de- 
fendant was allowed to testify, and threw the whole 
blame on E; no one but those two were witnesses of 
the shooting. Does not this case show that there ought 
tobe some modification of the statute which allows a 
defendant to testify in his own behalf? B. 





ANSWERS. 
No. 10. 
(6 Cent. L. J., 238.) 

In the case of Pierre Mutell, the patent remained in 
the land office for twenty-four years. Attorney Gene- 
ral Crittenden, in his opinion in that case, said: ‘* The 
patent, in the meaning of the aet referred to, is granted 
to the patentee from its date; though he may never ac- 
tually see or receive it, and is valid and effectual to 
pass the title to the land.”? Opinions Attorneys General, 
vol. 3, p. 653; see also Yosemite Valley case, 15 Wall., 
p. 87. A patent takes effect, or is ** issued,’’ from the 
moment it is signed by the President and passes the 
great seal. Certainly, from the time it is recorded in 
the proper record. It has often been held that the re- 
cording of a deed by the grantor, even without the 
knowledge of the grantee, is a constructive delivery. 
So the giving of it to athird party for the grantee, to 
be delivered to him, is a delivery. See LeRoy v. 
Clayton, 2 Sawyer, p. 493, and cases cited. 

Sat LAKE City, UTAH. 8. J. JONASSON. 


No. 15. 
(6 Cent. L. J. 278.) 
See Hurst v. Chambers, 12 Bush., 155. 
OWENSBORO, Ky. W. L. BURTON. 








No. 19. 
(6 Cent. L. J., 298.) 

The issuing of patents to heirs, by the United States, 
and under the Revised Statutes of the United States, 
§ 2,448, which provides that where the patent is issued 
in the name of the deceased person, the title shall vest 
in and inure te the benefit of the heirs, assignees or 
devisees, the same as though it had issued in the life- 
time of the party, and had died intestate, is but plac- 
ing the legal title where the*law of descent would place 
it, and the heir takes the title, subject to all equities 
existing at the time of the death of the party entitled 
to the patent. A deed from the administrator, where 
the land bas been sold to pay creditors, conveys a per- 
fect legal title. F. G. HENTIG. 

TOPEKA Kas. 
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BOOK NOTICE. 





NOTES OF CONSTITUTIONAL DECISIONS. Being a 
Digest of the Judicial Interpretations of the Con- 
stitution of the United States, as contained in the 
various Federal and State Reports, arranged wnder 
each clause of the Constitution; together with an 
Appendix, containing the Declaration of Independ- 
ence and Articles of Confederation. By ORLANDO 
F. Bump. New York: Baker, Voorhis & Co. 1878. 
In the place of this lengthy title, this work might 

fittingly be called “‘ The Annotated Constitution.” It 

consists to quote fromthe author’s preface “‘ of the 

Constitution of the United States, with notes under each 

clause and section, referring to all the cases in which 

it has ever been construed or applied, whether the 
cases arose in the federal or state courts. Where the 
cases, upon a particular subject, have been numerous, 
the notes have been arranged under appropriate sub- 
divisions. The practitioner is thus enabled to tell ata 
glance whether there is any decision upon the particu- 
lar point which he is considering.”” This extract ex- 
actly states the plan of this work. How faithfully the 
decisions have been collected may be inferred from 
the fact that the table of cases covers thirty-two pages 
in double columns. The book contains in all over 
four hundred pages, and is provided with an excellent 
index.* In the appendix are the Declaration of Inde- 

pendence and the Articles of Confederation of 1776. 

Hereafter Mr. Bump’s compilation will be the first 

book which one looking for a decision on a constitu- 

tional question will seek. 








TREASURE-TROVE. . 


Two distinguished lawyers in Alabama formed a part- 
nership after the war, and the junior stated to the senior 
that there were two things they must guard against— 
the poor-house and the penitentiary. Very soon the 
junior collected a fee of $2,500, in a cotton case, which 
involved but little trouble, and counting out $1,250 to 
the senior, remarked that that did not look much like 
poor-house. ‘* No,’ said the senior, ‘* but it rubs the 
penitentiary d——d close.”’ 

A LEGAL rhymer, in the last number of the Wash- 
ington Law Reporter, has done into verse the progress 
of a law student, in a style which Praed need not have 
been ashamed of. Two stanzas, describing the 
questions which are constautly occurring to the sadly 
perplexed mind of the student, are particularly good: 


What contracts can a minor make? 
What perfects an estate for years? 

Whom should he pay, who holds a stake? 
How as to licensed auctioneers? 

What kind of seisin causes dower? 
What title can sustain a trover? 

Can infants execute a power, 
Or take, unborn, remainders over? 


May terms in terms be merged and sink? 
Must burglary take place by night? 
What makes habendum bad, d’ye think? 
How do releases pass a right? 
What raises an implied request? 
Can notes be signed by folks demented? 
When may I safely not protest? 
When should a time-bill be presented? 

It is told ot Lord Wensleydale that he was once called 
to visit a brother judge just convalescent after a severe 
illness. The two old lawyers talked together, and, it 
may be presumed, talked shop. The invalid was hippish 
and fretful, ‘* Ah,” said Baron Parke, “‘ I was wishing 
for you the other day in the Exchequer. There was 


such a splendid special demurrer before us; it would 
have done you good to have heard it argued.”” Every 
one can sympathize with this, and understand the 
pleasure a well-trained lawyer will take, even in the 
technicalities of his own profession. 


_ 





NOTES. 





A BILL for the repeal of the law prohibiting the 
transmission of obscene matter through the mails is 
now before the house committee on the revision of the 
laws. It may or may not receive the support of Con- 
gress, and whether or not it should is a question about 
which opinions are likely to differ. It is charged, 
however, that the United States postal law, as to ob- 
scene publications, is in a state which is at once con- 
fusing, oppressive and absurd. We have heard re- 
peated complaints on the subject from publishers; it 
is said that a strict construction of the law excludes 
medical treaties, copies of works of art, prints of 
statuary—articles such as have not been the objects of 
governmental interference since the days when the 
Puritan sheared the cavalier’s tresses and closed the 
theatres’ doors. Although the complaint is that the 
United States laws on this subject are too wide, the 
majority of our people, until the lately-revived Beecher 
business is expressly mentioned in the statutes, will 
continue to regard them as not wide enough in their 
operation. 





’ 

THERE is a popular notion, says the Solicitors 
Journal, that a wife is taken for better or for worse— 
that is on her personal merits; but it should be known 
that this is a reckless and inconsiderate proceeding, to 
which the law can lend no countenance. Vice-Chan- 
cellor Malins has recently, in a case of Heneage v. 
Heneage, afforded a valuable exposition of the course 
which should be taken by prudent persons who con- 
template entering into matrimonial contracts. They 
should bear in mind that the rule termed by the Vice- 
Chancellor caveat maritus applies to their case, just as 
caveat emptor applies to the case of the purchaser of an 
estate. “‘The principle,” the Vice-Chancellor said, 
‘upon which the court acted in reference to persons 
who were purchasers of estates was that facts ascer- 
tained subsequently to the purchase could not vitiate 
the contract; that was on the principle of caveat 
emptor. The same rule should apply to a person who 
had married without ascertaining facts which might 
easily have been discovered. This principle might be 
called caveat maritus. If the defendant had been so 
short-sighted as to trust implicitly to the plaintiffs 
statement as to her means without inquiry, he had 
only himself to blame.” Hence, it will be seen that, 
just as the purchaser makes requisitions, and prose- 
cutes inquiries, and demands evidence of all material 
facts and statements, so the intended husband should 
inquire and search until he has found out “every par- 
ticular in relation to his future wife.”” Tbis seems to 
open up a new branch of business to the equity bar. 





JUDGING from the very large majority which was re- 
corded in its favor in the United States Senate, the bill 
for the repeal of the bankrupt law will, we have little 
doubt, be passed during the present Congress. It may 
not be generally known that, during the parliament 
now sitting, the English government has introduced a 
new bankrupt act. The new bill proposes the abolish- 
ing of the existing system of bankruptcy procedure, 
and the substitution of a new system, the leading fea- 
tures of which may be summarized as follows: There 





\ is to be a uniform method of instituting proceedings in 
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bankruptcy, available alike to debtor and creditor. If 
the debtor petitions, a provisional order of adjudica- 
tion will be forthwith made; if a creditor petitions, 
the provisional order will be made on proof of the peti- 
tioning creditor’s debt, of the trading (where the debtor 
is a trader), and of the act of bankruptcy; but in no 
case of a non-trader debtor, only if “no ground is 
shown to exist which would render the making of a 
provisional order inequitable.” A trader debtor may, 
within a specified number of days, show-cause why the 
provisiona] order should not be revoked on the ground 
of the insufficiency of proof of the petitioning creditor’s 
debt, or trading, or act of bankruptcy, or any ground 
“which would render the making of the provi- 
sional order inequitable.”? The administration of the 
estate will then proceed under the provisional order, 
the possibility of being adjudicated a bankrupt abso- 
lutely, and gazetted, being reserved as an awe-inspir- 
ing penalty in case the bankrnpt should fail to file a 
list of his creditors without alleging a sufficient cause 
for not having done so, or should otherwise fail to 
conciliate his creditors. The course of proceedings in 
the administration of the estste is to be as follows: 
First (if the court does not think fit to dispense with 
it), a preliminary meeting of creditors is to be held in 
private, at which the creditors are to discuss and in- 
vestigate the affairs of the debtor, and cousider any 
proposal made to them in reference thereto, the debtor 
being present to give information and submit to ex- 
amination. Next, a first general meeting is to be sum- 
moned by the court and presided over by the registrar, 
at which creditors are to prove debts, to which the 
debtor is to produce a statement of his affiairs, and by 
which a committee of inspection is to be appointed. 
This meeting may resolve either (1) to investigate fur- 
ther the affairs of the debtor, or (2) that the proceed- 
ings in the bankruptcy be stayed, and the estate ad- 
ministered under a deed of arrangement, or (3) that 
adjudication of bankruptcy be made. The resolution 
passed at this meeting must be confirmed by the court. 
The attorney-general, in introducing the bill, re- 
marked: “The complaints made against the working 
of the act of 1869, were in the main well-founded. He 
would now briefly state the causes which led to the 
defects in that at. In the first place it was unjust, 
to a great extent, to honest debtors who had fallen 
inte misfortune, but who had been straightforward in 
their commerciai dealings, and too high-minded to 
resort to any unscrupulous tricks. This injustice 
arose from the circumstances that, under the present 
law, if there were a petition in bankruptcy against a 
man, he was adjudicated a bankrupt at once, and be- 
fore an opportunity was given to his creditors of in- 
yestigating his affairs thoroughly. Although he might 
ultimately be dealt with very leniently, yet the indeli- 
ble stain of bankruptcy had been attaehed to his name; 
and to asensative man the stain of bankruptcy was a 
source of grevious annoyance. The present bill pro- 
poses to remedy this.evil. It would enact that the first 
result of a petition in bankruptcy should be to vest the 
property of the debtor, and to secure it for the henefit 
of the creditors. Thus the affairs and conduct of the 
debtor might be thoroughly investigated, and an order 
for adjudication in bankruptcy might in the first in- 
stance be provisionai only. It did not necessarily fol- 
low that there would be any adjudication in bank- 
ruptcy at all.” 


Tue following tradition of the origin of lynch law, 
which may be of some interest to our readers, we have 
received from Hon. J. J. Davis, of North Carolina: 
During the revolutionary war there lived in the state of 
North Carolina a tory or loyalist partisan leader by the 
nage of Beard, whose bravery, grace of person and 





bold exploits are preserved by tradition, even to this 
day. He had the rank of major, and operated in that 
portion of what was the old (now obsolete) county of 
Bute, comprised within the present limits of the 
counties of Warren, Franklin and Wash. Major John 
H. Drake lived in Wash, a few miles above what is 
now Hilliardston. He was an honored member of a 
numerous family, many of whose descendants still re- 
side in that county and in Tennessee, and other states 
of the south and west. The Drakes were all whigs of 
that day, as distinguished from tories and loyali-ts. 
Beard had met the daughter of Major Drake, a beauti- 
ful and accomplished girl, and was captivated by her, 
and the tradition is that his handsome face and com- 
manding style and figure were not altogether without 
impression upon her, notwithstanding his politics. 
Beard was in the habit of making excursions into the 
whig settlements, and in one of these, in which he was 
attended as usual by a band of loyalist associates, he 
went to the neighborhood of Major Drake with the 
hopes of getting an interview with the object of his af- 
fection, the pretty whig girl whom he loved in spite of 
her dislike for George III. He camped for the night near 
a mill called Drake’s mill, on Swift creek. It became 
known to Major Drake and other whigs that he was in 
the neighborhood, and they organized a body of men, 
and early in the morning came upon the loyajist gang 
while at their breakfast, attacked them by surprise, 
and dispersed them in confusion. They fled, leaving 
their horses. Beard took refuge in some thick pines. 
The wigs pursued, some on foot, some on horseback, 
Britton Drake, a brother of the young lady, a man of 
powerful frame and great strength, armed with a rifle, 
was in pursuit of the enemy, when he came suddenly 
upon Beard, who was hid behind some small pines. 
Beard did not move till Drake, who was not aware of 
his position, came right upon him. Beard, armed only 
with a sword, sprang at Drake, who, being too near 
and closely pursued to shoot, clubbed his rifle, and 
felled Beard to the ground before he could use his 
sword. Beard was completely disabled, and, it was 
supposed, mortally wounded. Drake left him and 
went in pursuit of other fugitives, returning, after a 
short interval, to the place of encounter with Beard. 
It was found that he was not dead. After consulta- 
tion, it was resolved that he should be carried to the 
headquarters of Col. Seawell, commanding some mili- 
tia at a fort on Lynch Creek, in the county of Franklin, 
about twenty-five miles distant. He was tied on his 
horse and carried under guard. After making the 
militia camp, it was determined to organize a court 
martial and try him for some alleged violation of the 
usages of war; but, before the trial was commenced, 
there was a rumor that a body of Tories (and Beard 
seems to have been the idol of the Tories) was in 
pursuit to rescue him, and, apprehending a rescue, 
and dreading his power, too, in a moment of panic he 
was hung. The rumor proved to be unfounded, and, 
it having been suggested by a civil magistrate that it 
was illegal to hang aman without a trial, and that 
evil consequences might result, the body was taken 
down, the court martial was organized and he was 
tried, condemned and re-hanged. The tree on which 
he was said to have been hanged stood not far from 
Rocky Ford, on Lynch Creek. Many years ago it was a 
saying in Franklin, when a person had behaved very 
badly or meanly, ‘* He ought to be carried to Lynch 
Creek,” and it was a tradition that “lynch law ” was 
derived thence. Webster defines it to be “ a law pun- 
ishing men for crime or offences by private or unau- 
thorized persons without legal trial,” and adds, “the 
term is said to be derived from a Virginia farmer 
named Lynch, who thus took the lawinto his own 
hands.”? While we should, perhaps, be ashamed of its 
parentage, we think the former tradition more prob- 
ably correct, 








